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Trade Acceptance Made Nonnegotiable Pro- 
vision Maturity 


The following clause frequently found trade accept- 
ances: “The obligation the acceptor hereof arises out 
the purchase goods from the drawer, maturity being 
conformity with the original terms the purchase.” 

The part this provision the effect that the obligation 
arises out the purchase goods necessary order 
make trade acceptance eligible for rediscount Federal 
Reserve Bank under article section the Federal 
Reserve Board Regulations, which defines trade acceptance 
bill exchange drawn the seller the purchaser 
goods sold” and declares that “the trade acceptance should 
drawn evidence the character the underlying 
transaction.” 

The statement maturity being conformity with the 
original terms purchase does not seem requisite 
eligibility for rediscount. The requirement Regulation 
maturity merely that trade acceptances, other than 
those drawn for agricultural purposes those payable sight 
demand, should have definite maturity the time 
discount not more than days.” 

some cases has been held that the provision the 
origin the bill renders the acceptance nonnegotiable: 
other decisions has been held that the provision matur- 
ity renders the acceptance nonnegotiable. There are conflict- 
ing decisions this question. 

The most recent decision this point one recently made 
the Supreme Court Iowa, First National Bank 
Statesville, C., Power Equipment Co., 233 
Rep. 
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The court here held that the clause the origin the 
acceptance did not affect its negotiability that clause 
merely statement the transaction which gives rise the 
instrument,” which permissible under section the Uni- 
form Negotiable Instruments Act. 

The court further held, however, that the provision 
maturity destroyed the negotiability the acceptance, 
rendered the date maturity uncertain and the acceptance, 
therefore, did not comply with section the Uniform 
Negotiable Instruments Act, which declares that instru- 
fixed determinable future time.” 

the Iowa case above-mentioned appeared that the 
defendant, Power Equipment Company, drew trade accept- 
ance the Turner Manufacturing Company for 
dated December 1928 and payable March 
1929. The instrument was accepted the drawee company, 
which later transferred for value the plaintiff bank. 

The defendant interposed defense growing out 
claimed collateral agreement respecting renewal the trade 
acceptance. Since the acceptance was nonnegotiable, was 
held that the plaintiff could not recover. the acceptance 
had been negotiable, the plaintiff bank, being holder due 
course, would have been entitled enforce it. 

The plaintiff bank introduced evidence showing that had 
written the following letter the acceptor: 

“We have discounted for the Turner Manufacturing 
Company this City, trade acceptance yours for $1,285.84 
dated December 1928, due and payable March 1929, 
Des Moines National Bank. 

“We are writing you now order that you may know 
where this acceptance is, and that you may prepared 
take care the same when matures.” 

The acceptor did not reply this letter and the plaintiff 
bank contended that the failure answer should estop the 
acceptor from setting any defense to, claiming any 
infirmity in, the instrument. The court, however, held that 
this did not amount estoppel and that the plaintiff’s 
mere notification that had acquired the instrument did not 
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place any duty upon the acceptor reply advise the 
bank any defense might have had the acceptance. 

The fact that trade acceptances containing the clause 
question, which apparently widely used, are nonnegotiable 
presents rather serious problem for banks. they not 
wish met with defenses which would not available 
case negotiable paper, they must refuse discount trade 
acceptances drawn this form. 

the question negotiability quote the following 
paragraphs the court’s opinion: 


The first question for our determination whether not the 
trade acceptance negotiable instrument. is, then the court 


erred sustaining appellee’s (defendant’s) motion for directed 


verdict. 

observed that the trade acceptance contains the follow- 
ing sentence: 

“The obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with the 
original terms the purchase.” 

Two clauses are embraced this sentence, which are separated 
comma. The first clause follows: obligation the 
acceptor hereof arises out the purchase goods from the drawer.” 
This clause one which frequently inserted trade acceptances. 

Code, 9463, which part the Negotiable Instruments Act, 
provides part follows: 

“An unqualified order promise pay unconditional within 
the meaning this chapter, though coupled 

statement the transaction which gives rise the instru- 
ment.” 

Under this provision the Uniform Negotiable Instruments Act, 
such clause does not render the instrument nonnegotiable. Mercan- 
tile Protective Bureau Specht, 239, 225 794; Wakem 
Schneider, 192 Wis. 528, 213 McCornick Co. Gem 
State Oil Products Company, Idaho, 470, 222 286, 
867; Coopersmith Maunz, 227 App. Div. 119, 237 

the clause “maturity being conformity with the original 
terms the purchase” render the instrument nonnegotiable? This 
identical clause trade acceptance has been the subject con- 
sideration three courts far are advised. 

Heller Cuddy, 172 Minn. 126, 214 924, 925, the 
Supreme Court Minnesota, considering this clause, said: 

“Each the acceptances contained this statement: 

obligation the acceptor hereof arises out the purchase 
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goods from the drawer, maturity being conformity with original 
terms purchase.’ 

“By reason section 7046, 1923 (section Negotiable 
Instruments Law), the promise negotiable instrument not made 
conditional and its negotiability not destroyed statement 
the transaction which gives rise the instrument.’ Such statement 
all that was incorporated these acceptances. there 
ground for the contention that this statement the acceptances put 
the plaintiffs upon inquiry concerning the terms the underlying 
contract purchase its status the time being with respect 
performance breach the parties thereto. The situation very 
different from that presented instrument which reference 
makes another and underlying contract part itself and becomes 
subject its terms. That was the case King Cattle Co. Joseph, 
158 Minn. 481, 198 798, 199 437.” 

Lane Company Crum, 291 1084, 1085, the Commission 
Appeals Texas considered trade obligation containing the 
clause under consideration, and the court said: 

our opinion the clause has effect render the trade acceptances 
nonnegotiable under the law merchant well under the Negotiable 
Instruments Act. The obligation the acceptor, according 
the terms said clause, arises not from the instruments themselves, 
but from collateral transaction. For instrument negotiable, 
the obligation the maker must arise exclusively from the instrument. 
obligation arising from collateral transaction can imported 
into the terms the instrument without destroying the negotiability 
the instrument. Corpus Juris, pp. 113, 114. 
instrument has been termed courier without luggage,’ whose 
countenance its passport. This apt metaphor does not fit these 
trade acceptances, for the reason they are laden with the equipment 
wayfarer who does not travel under safe conduct. their 
express terms, these instruments bear burdens whose nature must 
sought for beyond the four corners the instruments themselves. 
The clause question more than mere ‘statement the trans- 
action which gives rise the instrument,’ permitted paragraph 
article 5932 the Revised Statutes. far from being 
mere descriptive reference the transaction which gave rise the 
instrument, the clause, definite terms, points that transaction 
the source the acceptor’s obligation pay the amount named 
the instrument. The legal effect the clause render the paper 
subject all the rights and equities the parties the collateral 
transaction from which the obligation the acceptor arises.” 

Westlake Mercantile Finance Corporation Merritt, 204 Cal. 
673, 269 620, 811, the Supreme Court California 
considered trade acceptance containing the clause question here. 
The court said: 
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other words, said clause the expression contingency 
the maturity the acceptances, does merely refer the 
consideration for which they were given? Particularly, does the 
expression, ‘maturity being conformity with original terms 
purchase,’ refer the date set the body the trade acceptances, 
does refer the underlying contract between the parties? 
will observed that these acceptances were made payable the 
drawers themselves. 

“The question further arises: For what reason were these para- 
graphs inserted? Without them the instruments are perfect trade 
acceptances, negotiable form every respect. these paragraphs 
were not intended make the collateral agreement part the 
instruments, then they are fraud upon the acceptors, who had 
right believe that they would mature only said contract 
provided.” 

The court reviewed the case Heller Cuddy, supra, and also 
the case Lane Company Crum, supra, and said: 

“The courts not differ the legal principle involved, but 
differ the meaning assigned the language then under 
review. The principle has again been stated that the law 
merchant one the principal elements negotiability certainty 
payment, and any words the instrument rendering payment con- 
ditional uncertain destroy negotiable instrument.” 

The conclusion was reached that the instrument was nonnegotiable. 

are disposed acquiesce the conclusion announced the 
courts Texas and California, even though differs from that 
the Supreme Court our neighboring state Minnesota, for whose 
opinions entertain the highest respect. 

contended that the clause question does more than verify 
and reiterate the date payment that set forth the written 
instrument. its terms the instrument made payable certain 
date, wit, March 1929. clause question declares that 
the maturity said instrument “in conformity with the original 
terms the purchase.” this clause means more than reaffirm 
that the original terms purchase fixed the due date payment 
the same the date stated the trade acceptance, then may 
that the clause, being mere reiteration and reaffirmation the due 
date, would not render the instrument nonnegotiable. 
the clause would the merest surplusage. would equivalent 
saying only that “this instrument due March Ist, and the original 
terms the purchase make due March Ist.” 

are constrained hold that the clause question subject 
broader interpretation than this. specifically makes direct 
reference the underlying contract between the parties respect 
the maturity said instrument, and effect limitation upon 
the express due date recited the former part the instrument. 
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its terms draws the attention indorsee the fact that, 
although the date fixed the instrument March 1929, the 
true maturity said instrument “in conformity with the original 
terms the purchase.” Suppose that the original terms the 
purchase provided for payment March 1929, recited the 
trade acceptance, but contained contingent clause the effect that 
certain things had not happened March Ist, as, for example, 
the sale certain amount the goods purchased, then and that 
event the time payment should extended beyond March Ist. 
such event the date maturity would clearly uncertain and the 
instrument would nonnegotiable. Under familiar rule, the inser- 
tion the clause question the trade acceptance requires that 
the trade acceptance and the contract therein referred should 
construed together. The clause draws the attention any indorsee 
the fact that there outstanding contract executed connec- 
tion with the trade acceptance, and that the true maturity the trade 
acceptance set forth such underlying contract and will conform 
it, notwithstanding the recital the due date the trade acceptance. 

This renders the trade acceptance nonnegotiable. 

this point hold that the trial court did not err holding 
that the instrument question was nonnegotiable and that was sub- 
ject the defenses pleaded the appellee. 


Bank Deposit Cannot Set Off Against Stock- 
holder’s Statutory Liability 


generally held that, one who both stockholder and 
depositor bank, may not upon the failure the bank 
set off his deposit against his statutory liability his stock. 

The Supreme Court Georgia has recently made 
decision support this rule the case Davidson 
Citizens’ Bank Fort Valley, 154 Rep. 775. 

the opinion the statutes Georgia are reviewed and 
contrued the following paragraphs: 


Prior 1893 there was general statutory liability stock- 
holders for deposits made banks over and above any amount which 
might due upon their subscriptions the capital stock thereof. 
that year the Legislature passed act making stockholders, 
addition their liability for any unpaid subscriptions the capital 
stock banks, individually liable “to depositors for all moneys 
deposited therein, amount equal the face value their respec- 
tive shares stock.” Acts 1893, 72; Civil Code (1910), 2270; 
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Wheatley Glover, 125 Ga. 710, 626. the act 1894 
was provided that: individual liability shall asset 
such corporation, enforced the assignee, receiver, other 
officer having the legal right collect, marshal, and distribute the 
assets such failed corporation.” Acts 1894, 76; Civil Code 
(1910), 2249. Moore Ripley, 106 Ga. 556, 561, 
647, 649, was declared that: While the act declares the liability 
asset the bank, does the sense providing for 
the enforcement the right previously given, and for the purpose 
distributing the proceeds arising from the liability among the 
persons entitled the act incorporation.” Plainly the Legis- 
lature, when declaring the act 1894 that this individual liability 
the stockholder was asset such corporation, was speaking 
merely the method its enforcement. did not seek change 
the liability from one depositors one the bank. The liability 
still was one the depositors. Lamar Taylor, 141 Ga. 227, 234, 
1085, 1089, this court was dealing with like liability 
stockholders the charter bank created and amended prior 
the act 1894. was said: “By the act December 18, 1894 
(Acts 1894, Civil Code 1910, 2249), referring the statutory 
liability stockholders, declared that ‘such individual liability 
shall asset such’ bank other ‘corporation, enforced 
the assignee, receiver, other officer having the legal right 
collect, marshal, and distribute the assets such failed’ bank 
other think there can doubt that, under 
the terms this act, the right bring suit such liability was 
conferred receiver, where one was appointed. did not change 
the fact that the recovery was for the benefit depositors, 
the extent the liability; but, instead having numerous suits 
enforce the statutory liability which might exist the part stock- 
holders, provided for collecting and disbursing the recovery through 
one agency the law.” 

Was this situation changed the Banking Act 1919, any 
subsequent amendment thereto? The principle embraced the act 
1893 (section 2270, supra) was re-enacted the Banking Act 
1919, and made applicable banks incorporated under that act. 
Again this liability was declared one depositors. Acts 1919, 
189, art. 18, Park’s Code Supp. 1922, 2279 (a). the 
Banking Act made the duty the superintendent “make 
careful estimate the values the cash assets which can 
probably converted into cash within one year,” and 
such cash assets which will available pay depositors. This 
act further provides that “he shall immediately thereupon make 
assessment upon the stockholders said bank sufficient, when added 
the cash assets available for depositors, pay the said depositors 
There further provision that, such assessment 


| 
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insufficient “to pay the said depositors full,” further assessments 
may made until the full liability exhausted. Acts 1919, 160, 
art. 20, amended Acts 1925, 129, Park’s Code Supp. 
1922, 1926, 2268 (t). the act August 26, 1925, provided 
that: ninety (90) days after the Superintendent Banks 
has taken possession the assets and business any bank, 
this Act authorized, shall make careful estimate the values 
the cash assets said bank which can probably converted into 
cash within one year after taking possession the assets and 
business said bank, and the amount such cash assets which 
will available pay depositors, and shall immediately thereupon 
make assessment upon the stockholders said bank sufficient, 
when added the cash assets available for depositors, pay the 
said depositors full provided that such assessment shall not exceed 
the liability stockholders upon their said stock.” Acts 1925, pp. 
119, 130. the 13th section said act provided that section 
said section the words: further that the funds realized 
from the stockholders’ liability, herein provided for, shall not 
disbursed distributed those depositors holding preference 
priority given them law otherwise, nor any depositor hold- 
ing assets said bank pledged security for said 
except the extent the amount the excess said deposit over 
the value such security; and this provision shall apply irrespective 
whether the bank was not incorporated under this act.” Acts 
1925, pp. 119, Park’s Code Supp. 1926, 2279 (a). Again, the 
Banking Act 1919 provides that: ‘The individual liability 
stockholders shall assets such bank enforced only 
and through the Superintendent Banks.” Acts 1919, 190, 
art. 18, The method enforcing such liability and through 
the superintendent banks has been pointed out above, and the 
purpose for which such liability can enforced set out. Under the 
laws with which have been dealing this point, the stock- 
holder’s liability depositors, though declared the assets 
the bank, one solely due depositors, and not one for the payment 
the general debts the bank. 

But insisted that this has been changed section the 
act August 25, 1927. Acts 1927, pp. 195, 199 (section 5). The 
purpose this section this act was simply fix the priority 
payment the claims depositors. Under the Banking Act 
1919, six classes debts came ahead depositors. Under the act 
1927, depositors are paid first. gives additional protection 
depositors, and was not intended take away from them any 
protection which they enjoyed under previous laws. urged 
counsel for the plaintiff that, the act 1927 provides for the 
payment depositors first out the assets the bank, there 
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necessity for them have the exclusive benefit this statutory 
liability stockholders. this contention cannot agree. The 
act 1927 merely fixes the priority payment depositors; and 
way changes the liability stockholders this respect from 
one the depositors one the bank. the motion for rehearing 
counsel for the plaintiff concedes that the assets insolvent banks 
are, general rule, largely insufficient pay depositors. From 
this fact the necessity arises for applying these funds the payment 
deposits. stockholders are permitted set off against this 
statutory liability depositors deposits due them the bank, 
the assets arising from this source and properly applicable the 
payment depositcrs would diverted; and the right depositors 
paid therefrom would partially wholly destroyed. 


Maker Not Liable Note Given Bank With- 
out Consideration 


number decisions has been held that one who 
gives promissory note bank without receiving any con- 
sideration therefor, for the purpose bolstering the assets 
the bank and creating the impression with the banking 
department that the bank’s condition better than really is, 
will liable the note, the event the failure the 
bank, even though the understanding between the maker and 
the officials the bank that there shall such liability. 

There recent Indiana decision which the makers 
notes given bank without consideration were held not 
liable, where appeared that the makers were not aware 
the fact that the bank’s capital was impaired that the notes 
were used make the capital appear unimpaired. 
The decision Iglehart Todd, 173 Rep. 289, pub- 
lished full subsequent page. 

this case appeared that bank, having capital 
$100,000, which one Wild was president, was notified 
the banking department that its capital had been impaired 
the extent $80,000 and that would have levy one 
hundred per cent. assessment its capital stock bring 
$100,000 new money. 


NOTE—This decision will found published full among the banking 
decisions this issue. 
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The president told the bank commissioner that had 
three wealthy friends who would help him this emergency. 
secured note payable the bank from each these three 
friends, one note being for $50,000 and the other two for 
$25,000. then delivered the bank commissioner $100,000 
bonds, which took from the assets the bank, without, 
however, telling the commissioner where how the bonds had 
been procured. 

The bank subsequently failed and the makers the three 
notes brought actions have them set aside and cancelled. 
They testified that the time giving the notes they had 
knowledge the impairment the bank’s capital, that 
the notes were used make good the impairment, 
enable the officials the bank substitute the notes for 
bonds which had previously been listed among the assets 
the bank. The president the bank testified that did not 
give the makers the notes any information concerning the 
examination the bank, the impairment its stock, the 
demand the bank examiner, the purpose for which the 
bank wanted the notes. did “was ask them for the 
notes and they, his request, executed them.” 

was held, under the circumstances above-recited, that 
the makers were not liable the notes and were entitled 
have them cancelled and delivered up. 


Improperly Executed Will Invalid 

The statutory requirements the execution will 
are simple and and are easily complied with. But simple 
they are, they must strictly complied with the instrument 
will declared invalid. 


Section the Decedents’ Estate Law New York, 


which prescribes the manner which wills shall executed, 
provides, among other things, that the testator’s “subscription 
shall made the testator the presence each the 
attesting witnesses, shall acknowledged him, have 
been made, each the attesting witnesses.” 

recent decision the Surrogate’s Court Suffolk 
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County, New York, was held that, where the witnesses 
signed their names will, without seeing the testatrix sign 
the will, without having the signature shown them, the 
will was invalid and not entitled probate. 

The following paragraphs are quoted from the court’s 
opinion: 


appears that the testatrix came the home the two witnesses, 
bringing the paper herein presented her will. was folded paper 
her hand, and she stated that was her will and she wanted the 
witnesses sign same. Both witnesses are positive their statement 
that the testatrix did not sign same the presence either them. 
convinced from the testimony the two witnesses that she did 
not exhibit her signature upon the will, and that neither the witnesses 
saw such signature; that she held the paper folded that they could 
not see any writing signature even had her signature been there 
that time. The fact the testatrix stating the witnesses that she 
wanted both them witness her will not proof, nor 
acknowledgment her that she had signed same. 

One the witnesses, Dr. Neuss, positive his testimony the 

manner which the testatrix held the folded paper that could only 

see the line upon which signed, that was not permitted see 
anything above that line. did not see the signature the testa- 
trix, nor did she state that she had signed the paper. 

The testimony Dr. Neuss substantiated that the other 
witness, his sister. She states that, after had signed and while the 
testatrix continued hold the folded paper the table such 
way exhibit part the writing and exhibit her only the 
blank line below the signature Dr. Neuss, she signed her name. 

The testatrix having failed comply with the requirements the 
statute execution, the probate the paper herein presented 
her will denied. 


Teller Opens Vault Point Pistol—Loss Not 

Covered Burglary Policy 

policy burglary insurance contained the following pro- 
vision: 

“Maryland Casualty Company, Baltimore, does hereby 

agree with the pay the Assured for loss 

sustained the Assured the owner (a), burglary 


NOTE—This decision will found published full among the banking 
decisions this issue. 
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money and securities feloniously abstracted during the day 
night, from within that part any safe vault which 
the insurance under this paragraph applies, any person 
persons who shall have made forcible entry therein the 
use tools, explosives, electricity, gas other chemicals, 
while such safe vault duly closed and locked.” 

action brought under this policy the bank 
appeared that four armed men entered the bank and compelled 
the customers who were present, together with the employees, 
lie down the floor back room. Upon the teller’s 
refusal open the vault one the bandits struck him over 
the head with the butt gun and then, threatening 
shoot, compelled him unlock the vault, whereupon the 
bandits made off with $15,000 loot. 

The Supreme Court Michigan, the case Sturgis 
National Bank Maryland Casualty Co., published full 
among the banking decisions this issue, held that the loss 
was not covered the policy. 

pistol, the court ruled, not the kind “tool” meant 
the clause above-quoted. The word there used refers 
such tools are employed burglars forcing entrance 
into safe. 

appeared that the form policy involved this decision 
one copyrighted the American Bankers’ Association and 
used the defendant insurance company under license 
granted the association. For that reason, was held that 
the general rule the effect that insurance policy should 
construed most strongly favor the insured did not 
apply, the court saying: 


There are exceptions the rule that the wording insurance 
policy will construed most strongly favor the insured. The 
rule does not apply when the wording not that the insurer, but 
taken from statute from some source that the assured 
responsible for. the present instance the wording was taken 
from association which the insured belonged. was used 
under license from such association defendant. The policy was 
not one against banditry robbery. could not extended under 
the circumstances beyond the plain meaning its words. Another 
exception the rule that forced strained meaning will 
given words that contrary the obvious intent the parties. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


PISTOL NOT “TOOL” WITHIN MEANING 
BURGLARY POLICY 


Sturgis Naticnal Bank Maryland Casualty Co., Supreme Court 
Michigan, W., 233 Rep. 367 


policy protecting bank from loss burglary money 
securities from its safe vault persons who have made forcible 
entry ‘‘by the use tools, explosives,’’ ete., does not cover case 
where burglars compel the bank’s teller open the vault hitting 
him over the head with the butt revolver and threatening 
shoot him. The meant this kind are the 
tools, such drills, jimmies, ete., which burglars ordinarily use 
effect forcible entry into vault safe. 


NOTE: comment this decision will found earlier 
page. 


Action Sturgis National Bank against the Maryland Casualty 
Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 

Jacobs Dresser, Sturgis, for appellant. 


Stevens Mason, Detroit, and Mason, Alexander 
Grand Rapids, for appellee. 


BUTZEL, J.—This case was presented the lower court 
agreed statement facts. The main question is, What does the word 
mean burglary insurance policy? 
December 17, 1928, 12.45 m., four thugs entered the 
Sturgis National Bank, plaintiff. All the customers, together with 
the employees, with the exception the teller, were forced the 
point guns lie down the floor back room. The teller re- 
fused open the combination the vault. After being struck 
the head with gun butt and then having the gun pointed him, 
yielded and unlocked the safe. The bank was insured Maryland 
Casualty Company, defendant, the amount $15,000, which 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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less than loss. The insuring clause defining burglary and 
limiting the liability the company follows: 


Casualty Company, Baltimore, does hereby agree 
with the Assured. pay the Assured for loss sus- 
tained the Assured the owner (a), burglary money 
and securities feloniously abstracted during the day night, 
from within that part any safe vault which the insurance 


under this paragraph applies, any person persons who 
shall have made forcible entry therein the use tools, ex- 
plosives, electricity, other chemicals, while such safe 
vault duly closed and 


the stipulated facts the case, stated that the form 
policy was standard one; that the insuring clause was copyrighted 
the American Bankers’ Association which plaintiff member, 
and was adopted defendant under license granted the associa- 
tion. The parties further 

the claim the plaintiff that the said vault and the said 

safe located therein were burglarized within the meaning the said 
policy insurance that the this case constitute 
forcible entry into the safe the use tools contending that Walter 
Reick, though innocent and unwilling, and the gun used intimidate 
him, were sense admissible under the language the 
the the defendant that even though may true 
that one sense person may figuratively the tool another, 
clear from the language the policy that this not the kind 
tools which the policy contemplates. The tools referred the 
policy are those such are employed burglars force en- 
trance into safes vaults. 

agreed that the contention the plaintiff correct the 
plaintiff entitled judgment against the defendant for fifteen 
thousand dollars and interest from December 24, 1928, date trial 


five per cent. per annum. 
agreed that the contention the defendant correct the 


The lower court rendered judgment favor defendant and 
found that the policy did not cover loss robbery such has been 
described. This the sole question appeal. 

the claim defendant that the wording the policy insures 
against burglary, but not against robbery, and that any event 
forcible entry was not made the use tools, explosives, electricity, 
gas, other chemicals, stated the policy. Plaintiff claims, how- 
ever, that the safe was burglarized within the meaning the policy, 
because the forcible entry the safe the use tools the sense 
that the cashier was innocent and unwilling tool the robbers, and 
also that revolver burglar’s tool. 
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There are exceptions the rule that the wording insurance 
policy will construed most strongly favor the insured. The 
rule does not apply when the wording not that the insurer, but 
taken from statute from some source that the assured re- 
sponsible for. the present instance the wording was taken from 
association which the insured belonged. was used under license 
from such association defendant. The policy was not one against 
banditry robbery. could not extended under the 
stances beyond the plain meaning its words. Another exception 
the rule that forced strained meaning will given 
words that contrary the obvious intent the parties. 

The court will not make new contract for parties under the 
guise construction the contract, when doing will ignore 
the plain meaning words. Scripps Sweeney, 160 Mich. 148, 163, 
125 72; People Bowen, 187 Mich. 257, 153 672. 
cording Webster’s new International Dictionary, first 
defined ‘‘an instrument manual operation, hammer, saw, 
plane, file, the like used facilitate mechanical operations dis- 
tinguished from appliance moved and regulated 
true that also given the remote meaning contended for 
plaintiff, but this figurative and metaphorical, and does not fit into 
the context the present contract. When the word used con- 
junction with the words ‘‘explosives,’’ ‘‘electricity,’’ other 
chemicals, evident that refers mechanical tools used 
burglars. The policy plainly provided for burglary the use 
tools. Burglarious instruments are designated under section 15334 
the Compiled Laws 1915 any engine, machine, tool, implement 
adapted and designed for cutting through, forcing breaking open 
any building room, vault, safe, other depository. The court was 
correct stating that meaning construction that could 
not have been within the minds the parties should given the 
word The same reasoning applies the claim that re- 
volver gun tool. There difference between tool and 
weapon. The vault was not opened the weapon. The very same ques- 
tion arose two cases which defendant’s policy was involved. 
the Maryland Casualty Co. Ballard County Bank, 134 Ky. 
354, 120 301, 303, the court stated follows. ‘‘It true that the 
word ‘tool’ has several meanings, and one sense one person may 
the tool another. this sense the cashier opening the safe and 


opening the inner chest was the tool the robbers; but, when 


read the whole policy, manifest that this not the kind tool 
that the policy contemplates. burglary policy. The indemnity 
for all loss burglary money, bullion, ete., any person who 
shall have made entry into the safe the use tools explosives 
directly thereon. Burglars’ tools and explosives are evidently what 
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the policy refers to. The insurance effect the sufficiency the 
safe against the tools and explosives 

the case Komroff Maryland Casualty Co., 105 Conn. 402, 
135 388, 390, 463, the court stated follows: 
plaintiff claims, however, that the circumstances this case con- 
stitute and violent entry into the safes ‘by the use tools’; 
contending that Silver, though innocent and unwilling, and the pistol 
used intimidate him, were ‘tools’ sense admissible under the 
language the policy. While true that, one sense, person 
may the tool another, clear enough that this not the kind 
tool which the policy contemplates. The risk assumed was not 
against burglary robbery whatever manner accomplished; the 
tools referred are those such are employed burglars 
entrance into safes; the insurance is, effect, the sufficiency 
the safes against such tools used burglars. does not extend, 
some more comprehensive policies considered the loss 
‘holdup’ the insured his employees, within which the present 
case might very likely fall.’’ 

holding that the plaintiff’s loss did not come within the terms 
the policy, the lower court was correct. 

The judgment affirmed, with costs defendant. 


EFFECT DEPOSIT SLIP PROVISION 
BANK’S RIGHT SUE CHECK 


Holt First State Bank Miami, Court Civil Appeals Texas, 
Rep. (2d) 386 


The payee check, drawn the defendant, deposited 
the plaintiff bank for collection and was permitted the bank 
withdraw the entire amount the proceeds. The deposit slip 
recited that the bank acted only the depositor’s collection agent 
making the The check was forwarded but returned 
the drawee bank because the account the drawer had been 
garnisheed. was held that was question for the jury 
decide whether the statement the deposit slip controlled, mak- 
ing the bank mere agent, and not entitled sue the check, 
whether, permitting the depositor draw the proceeds, the 
bank actually became owner the check and therefore entitled 
enforce it. Because the lower court directed the jury find 
favor the plaintiff bank the case was sent back for new trial, 
that the question might submitted the jury for decision. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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Action the First State Bank Miami against Holt and 
another. From judgment upon directed verdict against him, 
named defendant appeals. Reversed and remanded. 

Kinney Ritchey, Miami, and Scott, Amarillo, 
for appellant. 

Cook, Smith Teed, Pampa, for appellee. 


HALL, appellee bank (plaintiff) sued appellant Holt 
(defendant) and the Citizens’ State Bank Wheeler (defendant) 
recover the amount due upon check the sum $802.78, which 
Holt had given, payable the order James Cook, and which Cook 
had indorsed appellee. 

The appellee alleged that issuing the check, Holt had acted 
the agent the Citizens’ State Bank; that Cook presented said check 
plaintiff bank its place business Miami, duly indorsed, and 
was given credit note which plaintiff bank held against Cook’s 
son and which Cook agreed pay. That the check was presented 
the cashier plaintiff bank after closing hours, and the following 
day plaintiff issued deposit slip Cook for the amount said 
check, less the amount said note, $710.83, and surrendered the 
note Cook. That the deposit slip given Cook contained the follow- 
ing notice printed thereon very small type: 


receiving items for deposit collection this bank acts 
only the depositor’s collecting agent and assumes respon- 
sibility beyond the exercise due care. All items are 
subject final payment cash solvent credits. This bank 
will not liable for default negligence its duly selected 
correspondents, nor for losses transit, and each correspondent 
selected shall not liable except for its own negligence. This 


bank, its correspondents may send items directly indirectly, 
bank payor, and accept its draft credits 
conditional payment lieu cash. may charge back any 
item any time before final payment, whether returned not, 
also any items drawn this bank not good close business 
day 


That said check was promptly forwarded the defendant bank 
Wheeler for payment. That within the next few days Cook checked 
out the entire balance evidenced the deposit slip and thereafter the 
defendant bank returned the check with the words ‘‘account gar- 
stamped thereon. Plaintiff bank alleges that purchased 
the said check from Cook. That the drawee bank and Holt had re- 
fused payment thereof and prayed for judgment for the amount 
the check and interest. 
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The defendant Holt and the Citizens’ State Bank Wheeler filed 
joint answer, denying the allegation that the plaintiff bank had ever 
purehased the check, and alleging that was deposited Cook for 
collection and accepted plaintiff bank the agent Cook for the 
purpose collecting from the defendant bank. That prior the 
time the check was presented the defendant bank for payment, 
Williams had instituted suit the district court Wheeler County 
against James Cook al., and, prior the presentation said check 
for payment, Williams had caused writ garnishment issued 
his case and served upon the defendants before said check was pre- 
sented for payment. That thereafter Williams recovered judgment 
against James Cook for sum excess the amount the check 
sued plaintiff this case. The defendants further allege that 
the time plaintiff accepted the check was the general custom and 
usage among all banks, especially among banks the vicinity 
plaintiff bank, accept checks drawn out town banks for 
lection and withhold the payment any checks orders said 
fund until the drawee bank had either accepted paid said check 
and remitted the amount the original bank. That plaintiff knew 
such custom the time accepted the check from James Cook, 
and bound thereby. 

jury was impaneled, but after hearing the testimony the court 
directed verdict against the plaintiff favor the Citizens’ State 
Bank Wheeler and favor plaintiff against Holt for the 
sum $773. From judgment entered accordance therewith, Holt 
only appeals. 

There are numerous assignments and propositions which will not 
considered detail, because, view the case, the sole question is: 
Under the evidence, did the court err instructing verdict upon the 
theory that the plaintiff bank had purchased the check and was the 
it? 

the question answered accordance with the printed 
notice the deposit slip set out above, then clear that the court 
erred, because the only inference which can drawn from that 
the bank took the check for collection, but the slip merely receipt 
for the check, and evidence admissible explain the real arrange- 
ment agreement upon which appellee received the check. First 
National Bank Mangum (Tex. Civ. App.) 176 1197. 

Cook did not testify. Baird, cashier the plaintiff bank, 
stated that received the check from Cook and issued deposit slip 
giving the latter credit for the sum $710.83. That the check 
was for $802.78 and gave Cook for the whole amount, but 
deducted therefrom the amount note which Cook’s son owed the 
bank and gave Cook for the balance, which was $710.83. 
then sent the check off for cross-examination stated 
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that Cook brought him the check the evening August 27th after 
the bank had and that Cook brought the check him and 
gave him his house. That deposited the next morning 
when went the bank and actually entered the deposit the 28th. 
The testimony further shows that the plaintiff bank honored checks 
drawn upon the fund Cook, and that the whole fund had been paid 
out before the check came back the bank dishonored because the 
garnishment proceedings. testified that did not call the 
bank Wheeler and make inquiry concerning the validity the 
because knew Mr. Holt, who was officer that bank, and 
considered the check good. Neither Baird, nor Talley, assistant 
the plaintiff bank, ever testified that the bank actually pur- 
chased the check. The fact that they proceeded honor Cook’s checks 
drawn against the deposit might testimony from which jury 
would conclude that the check had been sold the plaintiff bank 
rather than deposited there for collection. any event, the testimony 
such raise issue fact which the court should have sub- 
mitted the jury. Merchants’ Bank Gallagher al. (Tex. Civ. 
App.) (2d) 683; O’Hara al. Texas National Bank (Tex. 
Civ. App.) 299 649; Mayfield Co. First National Bank 
Terrell (Tex. Civ. App.) 287 510. 

Because the court directed verdict instead submitting the 
issues the jury, the judgment reversed, and the cause remanded. 


MAKER NOT LIABLE NOTE GIVEN BANK 
WITHOUT CONSIDERATION 


Iglehart Todd, Appellate Court Indiana, 173 Rep. 289 


One who gives his note bank without consideration the 
request the president, favor the president and without 
knowledge that the capital the bank impaired and that the 
bank commissioner has insisted upon the impairment being made 
good, will not liable the note upon the failure the bank. 


NOTE: comment this decision will found earlier 
page. 


Actions Robert Todd, John Appel, and Frank 
Millikan against Eugene Iglehart and another, receivers for 
Wild Company, which defendants filed Todd 
died before the trial, and Appel died before the judgment, and the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 


THE BANKING LAW JOURNAL 


legal representatives their respective estates were substituted 
parties. From judgments for plaintiffs defendants appeal. Affirmed. 
Frank Ross and Norman Patrick, both Indianapolis, for 
appellants. 
Winter, Watson, Fesler, Harvey Elam, Howard 
Young, and Irving Fauvre, all Indianapolis, for appellees. 


MeMAHAN, J.—Eugene Iglehart and Richard Lowther are 
receivers for the Wild Company, formerly bankers the city 
Indianapolis. Among the assets coming into the possession ap- 
pellants, when they assumed their trust, were three promissory notes: 
One for $25,000 Robert Todd, one for $25,000 executed 
John Appel, and one for $50,000 executed Frank Millikan. 
‘Todd, Appel and Millikan each brought action against appellants 
receivers, and the Wild Company, herein referred the 
bank, alleging that his note had been executed without any considera- 
tion and solely for the accommodation the bank, and asking that 
appellants enjoined from asserting that his note was valid and 
and asking for the surrender and thereof. 
Appellants filed cross-complaint each said actions which they 
sought recover judgment, and the legal representitive their 
respective estates was substituted parties. There was judgment 
each case that the note should canceled, that the receivers en- 
joined from claiming them assets the bank, and that the receivers 
were not entitled recover thereon. From these judgments the de- 
fendants appeal, the error assigned each cause being the overruling 
appellants’ motion for new trial. The particular contentions 
each case are that the decision the court not sustained suffi- 
cient evidence, that contrary law, and error the admission 
certain evidence. 

The facts disclosed the evidence are substance follows: 
examination the bank made the instigation the bank com- 
missioner Indiana, which was completed December 1926, revealed 
that the capital the bank was impaired the extent about 
$80,000. Following this examination, the bank commissioner notified 
the officials the bank that would necessary levy hundred 
per cent. assessment the stock raise $100,000 money 
take care the impaired There was talk about increasing 
the stock. The bank commissioner told the bank officials 
new money would have put in, the stock was not 
John Wild, president the bank, told the bank 
missioner that had some wealthy friends who had helped him 
the past and who would respond any request would make 
them. Appellee Millikan was mentioned being one these men. 
The bank commissioner told Wild bring him government bonds 
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other high-grade securities worth $100,000 and the matter could rest 
until the capital stock was few days later Wild delivered 
the bank commissioner $100,000 bonds, without telling the com- 
missioner anything about where how had procured them. 
matter fact these bonds were the property the bank and had been 
listed and assets the bank. Following the demand the 
bank commissioner that the capital the bank repaired the 
extent $100,000, the president the bank went three his 
friends, Robert Todd, John Appel and Frank Millikan, and 
told each them wanted some help from them. result, the 
three notes question were executed and delivered the president 
the bank, who turned them over the bank and caused them 
listed assets the bank and the profit and loss account. 
When this was done, Wild, president the bank, took the $100,000 
bonds heretofore mentioned from the assets the bank and delivered 
them the bank commissioner above stated. The bank commis- 
sioner had information concerning the execution said notes and 
the substitution them for the bonds which had been delivered 
him. Appel and Millikan each testified that when executed his 
note had information concerning the impairment the 
the bank; that one told him the bank commissioner had made 
demand that such repaired; that was not informed 
the manner which the purpose for which the bank desired 
intended use his note; that received consideration for the 
execution his note and that consideration moved from the 
bank; and that the same was executed simply accommodation 
the bank. The president the bank, who acted for and behalf 
the bank securing these notes, testified that did not give the 
makers the notes any information concerning the examination 
the bank, the impairment its stock, the demand the bank ex- 
aminer, the purpose for which the bank wanted the notes the 
use which they were put, and that consideration moved 
from either maker. All did was ask them for the notes 
and that they, his request, executed them. 

Taking the evidence and the inferences drawn therefrom 
most favorable appellees, clear that each the notes ques- 
tion was executed without any consideration and solely accom- 
modation the bank and without any intent the part the 
makers deceive the bank commissioner any other person and 
without any purpose the part either maker that his note should 
used repair the impaired capital the bank substituted 
for other assets the bank. 

Appellants, support the contentions that the decision each 
the three cases not sustained sufficient evidence and con- 
trary law, say that where note had been executed bank for 
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the purpose making appearance assets, deceive the 
bank commissioner and enable the bank continue business, the 
receiver such bank, subsequently appointed and representing its 
may maintain action such note, and the maker 
estopped allege want consideration although the circumstances 
were such that the bank itself could not have the same, and 
that each appellee was bound know that the natural and probable 
result the execution his note for the the bank 
the payee thereof would the creation appearance assets 
which would enable the bank deceive the bank commissioner and 
work fraud upon its depositors; and such result having been accom- 
plished, and the bank having been closed and placed the hands 
appellants receivers, each appellee estopped maintain that his 
respective note was executed without any consideration. 

Appellees contend that the receivers are better position than 
the bank and that any defense which would have been good against 
the bank may imposed against the receivers, that the closing 
the bank and the appointment the receivers made difference, 
and that the rights the parties must determined upon the theory 
that the receivers stand the shoes the bank. 

The Supreme Court Minnesota, answer the contention 
that the receiver bank better position than the bank 
and takes the property the bank subject all equities existing 
the time his appointment, said: ‘‘This general proposition not 
all controlling here. ‘While the general rule undoubtedly that 
the receiver insolvent corporation has greater rights than 
those possessed the corporation itself and defendant suit 
brought him may take advantage any defense that might have 
been made the suit had been brought the corporation before its 
equally true that when act has been done fraud 
the rights the the insolvent corporation the receiver 
may sue for their benefit, even though the defense set might 
valid against the corporation The business banking 
affected with public interest. The law requires frequent examina- 
tions made state officials, and other regulatory methods are 
adopted insure proper banking conduct. One the primary 
objects determine the condition the bank solvency. The 
notes held assets must genuine and enforceable obligations 
the makers thereof and not subject hidden and secret agree- 
ments that relieve from the terms written instruments. 
Otherwise the state examinations and published reports, sworn 
the bank officials, will valueless; the confiding public, lulled into 
feeling security, may deceived and grossly wronged.’’ German- 
American Corporation Merchants’ Manufacturers’ State 
Bank Minneapolis al. (1929) 177 Minn. 529, 225 891, 893, 
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The instrument involved the case from which the above 
quoted was given for the known and express purpose taking 
and removing from the assets the bank certain mortgage which 
had been criticized and ordered removed from the assets the bank, 
and not point the instant case. have read and examined 
with care each case cited appellant. The note involved each 
such was given for the purpose being carried assets 
the bank order deceive the banking department the state, 
and was executed the several makers with full knowledge all the 
facts and the purpose for which his note was executed. They were 
not accommodation paper, but were given for sufficient consideration. 

the instant case the court found against the receivers and 
favor the maker each the three notes. This finding that 
neither the notes was given with knowledge that was used 
for the purpose repairing the impaired capital the bank, for 
the purpose being used permit the officials the bank 
substitute such notes for bonds which had been assets 
the bank, deceive the bank commissioner the depositors and 
the bank, and that they were given without any considera- 
tion. 

not inferred that believe the trial court was right. 
not our weigh the evidence determine what 
inference should drawn therefrom, when more than one inference 
drawn. That the province the trial court, and must 
assume that responsibility. All this court can appeal 
determine whether there any competent evidence sustain the 
finding the trial court. And that all the instant 

While cannot concur appellees’ contention that the receivers, 
the instant case, cannot maintain these actions because the bank 
could not have maintained them, cannot escape the conclusion 
that the decision the court sustained the evidence and that 
not contrary law. 

John Wild, president the bank and the person who, be- 
half the bank, secured the execution the notes, over appellants’ 
objection, testified that nothing value, money otherwise, passed 
Todd consideration the note executed him. John Appel 
and Frank Millikan, each, over the objection appellants, testified 
that consideration passed the bank from the bank him 
for the execution his note. support their contention that 
was error admit this evidence, appellants say the makers the 
notes were estopped from asserting that their notes were executed 
without consideration. not understand the law. the 
makers these notes had executed them with knowledge that they 
were used for the purpose making good the impaired 
take bad loans, overdrafts, for the purpose enabling 
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the president remove bonds other assets from the possession and 
the bank, there might some merit appellants’ con- 
tention. 

The court did not err overruling appellants’ motion for new 
trial. 

Judgment affirmed. 


PRESENTMENT DRAFT PAYABLE BANK 


Cashion Gin Co. Reisch, Supreme Court Oklahoma, 289 Pac. 
Rep. 701 


The drawee draft, payable bank, who has accepted 
the draft, primarily liable thereon and presentment for pay- 
ment necessary charge him with liability. 

Section 7757, Comp. Okla. St. the Uniform Negotiable 
Instruments Act) providing that instrument payable bank 
equivalent order the bank pay same for the account 
the principal debtor does not make necessary for the holder 
make presentment the bank under the penalty discharging 
the maker from liability the event failure the bank. 


Otis Reisch brought suit against the Cashion Gin Company, 
partnership, consisting Frank and Johnson. Judgment 
for plaintiff. Defendants appeal. Affirmed. 

Horton, Oklahoma City, for plaintiffs error. 

Bradley, Kingsfisher, for defendant error. 


EAGLETON, C.—Otis Reisch brought suit against Cashion Gin 
Company recover two negotiable instruments which were differ- 
ent date and amount but identical terms. One them is: 


Okla., 11-11-26 1434 
demand after date pay the order myself Otis Reisch 
$119.51 One Hundred Nineteen and 51/100 Dollars the office the 
Farmers State Bank, Cashion, Okla., for 6290 Snap sold 
drawee with interest thereon per cent. after maturity. 
Otis Reisch. 
Cashion Gin Company Cashion, Oklahoma. 
the face) 
11-11-1926 
obligation arises out the actual purchase goods from 
the drawer. Cashion Gin Company. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1055, 1060. 
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The are that plaintiff sold and delivered cotton the de- 
fendant Cashion and received each sale one the instruments 
shown above. The plaintiff took the instruments and deposited 
them with his bank, the Bank Navina, Navina, Okl., for 
within reasonable time thereafter. Before these instruments 
had been cleared through the channels through which they were for- 
warded his bank, his bank was closed the bank examiner and 
liquidating agent placed charge. The plaintiff, order avoid 
having the sums due these instruments placed the closed bank 
whence could not obtain the money, talked one the partners 
the Cashion Gin Company ways and means recovering the 
instruments without having them paid, that might present them 
for payment person and get the cash. Pursuant thereto (the 
plaintiff) caused the Farmers’ State Bank Cashion, Okl., which 
these instruments were payable, return them the Bank Navina, 
without payment, and the Farmers’ State Bank, when the instruments 
arrived, protested them and returned them the Bank Navina. 
The plaintiff then obtained the instruments from the Bank Navina, 
but, before could present them the Farmers’ State Bank 
Cashion for payment, that bank also was closed the bank ex- 
aminer, and liquidating agent placed charge. The instruments 
were not paid, and presentation and demand him made the 
Cashion Gin Company payment was refused and this suit was brought. 
Judgment was entered for plaintiff, and defendant appeals. 

The plaintiff error contends that these instruments should 
considered checks, and that they were not presented for payment 
within reasonable time for the presentation which 
period the Cashion Gin Company had deposit sufficient funds 
pay them they had been presented and would have paid them 
(C. the loss should fall the plaintiff. 

The following provisions our Compiled Oklahoma Statutes 1921 
are involved the determination this litigation: 


Instrument payable bank. Where the instrument 
pay the same for the account the principal debtor thereon. 

Bills exchange defined. bill exchange un- 
conditional order writing addressed one person another, 
signed the person giving it, requiring the person whom 
time sum certain money order bearer. 

Definition. The acceptance bill the significance 
the drawee his assent the order the drawer. The acceptance 
must writing and signed the drawee. 

When bill may accepted. bill may be- 
fore has been signed the drawer, while otherwise incomplete, 
when overdue, after has been dishonored previous 
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Liability The acceptor accepting the in- 
strument engages that will pay according the tenor his 
acceptance, and admits: 

bill itself does not operate assign- 
ment the funds the hands the drawee available for the pay- 
ment thereof, and the drawee not liable the bill unless and 
until accepts the same. 

Negotiable promissory notes defined. negotiable promis- 
sory note within the meaning this chapter unconditional 
promise writing made one person another, signed the 
maker, engaging pay demand fixed determinable 
future time, sum certain money order bearer. 

Who primarily liable. The person ‘primarily’ liable 
the person who the terms the instrument 
absolutely required pay the same. All other parties are ‘sec- 
ondarily’ liable. 

Presentment necessary, when. Presentment for payment 
not necessary order charge the person primarily liable the 
instrument; but the instrument is, its terms, payable special 
place, and able and willing pay there maturity, such 
ability and willingness are equivalent tender payment upon 
his part. 


These instruments prepared were form drafts bills 
exchange drawn the plaintiff the defendant (C. 
the time they were issued they were accepted for valuable con- 
sideration the Cashion Gin Company (C. 7802 and 7808), 
thus making promise pay the part Cashion Gin Company, 
binding obligation its part pay the obligations according 
their terms note (C. 7732, 7797 and 7854), and 
became primarily liable thereon (C. 7666). The Cashion Gin 
Company acceptance thereof law provided became primarily 
obligated for the payment the sums stipulated therein note, 
and presentment was necessary preserve their liability thereon 

The fact that the notes were payable the Farmers’ State Bank 
and under the law presentation thereat the bank should consider 
them order pay (C. 7757) did not convert these 
instruments notes into checks and thus require that they should 
presented for payment within the time prescribed for presentation 
checks for payment. National Bank Shupak, Mont. 542, 
172 324. Binghamton Pharmacy First National Bank, 131 Tenn. 
711, 176 1038, 1377 and note. The syllabus the 
Tennessee case reads: 

present note payable bank for payment when 
due, which time the maker has funds deposit, does not relieve 
him from liability the bank fails leaving the note unpaid, not- 
withstanding the statute provides that where instrument made 
payable bank equivalent order the bank pay the 
same for the account the principal debtor thereon, where the statute 
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also provides that presentment for payment not necessary charge 
the person primarily liable the instrument. 

difference between the drawer check and the maker 
note that the latter primarily liable the instrument, while 
the former 


Both Montana and Tennessee have the Negotiable Instruments 
Law, and these cases were determined thereunder. 

These instruments being equivalent notes Cashion Gin Com- 
pany payable demand were not presented the bank which 
they were payable. true they were placed the hands the 
Bank Navina for collection and forwarded for presentment 
for payment. The Bank Navina well the various institutions 
through which forwarded them for presentation were the agents 
Otis Reisch, the plaintiff, and before his agents made presentment 
thereof countermanded the instruction that they should 
sented for payment instructing the Farmers’ State Bank re- 
turn them, had right do. The Farmers’ State Bank 
returning them was the agent Otis Reisch; the other hand the 
Farmers’ State Bank, for the purpose paying these obligations, 
was the agent Cashion Gin Company. National Bank 
Shupak, supra. The plaintiff, within reasonable time after the 
issuanee these demand notes Cashion Gin Company, made de- 
mand for payment, and payment was refused. The obligations 
have not been paid, and the trial court properly entered judgment 
favor plaintiff and against defendant. 

Affirmed. 


FORWARDING BANK NOT LIABLE WHERE 
DRAWEE FAILS WITHOUT REMITTING 


Joffrion-Woods, Inc. St. James Bank Trust Co., Supreme Court 
Louisiana, 129 So. Rep. 808 


Under the Louisiana statutes (Act No. 1916, and 
No. 1926), bank which check deposited and which 
drawee, not liable where the drawee fails before its remittance 
draft can collected. 

far the rights the parties this kind are 
concerned immaterial whether the check received the 
forwarding bank for collection for deposit. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 266. 
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Suit Joffrion-Woods, against the St. James Bank Trust 
Company. judgment for defendant was affirmed the Court 
Appeal (127 So. 28), and the cause comes the Supreme Court 
writ review. 

Affirmed. 

Martin, Woods Woods, Lutcher, and Charles Wortham, 
Donaldsonville, for plaintiff. 

Guion Upton, New Orleans, for defendant. 


O’NIELL, J.—The plaintiff, Joffrion-Woods, deposited 
the bank defendant, St. James Bank Trust Company, Lutcher, 
La., check for $1,740.32, drawn Babin the Bank 
White Castle, White Castle, La. The St. James Bank Trust 
Company immediately credited plaintiff’s account with the amount, 
and forwarded the check the Hibernia Bank Trust Company, 
New Orleans, for collection; and the Hibernia Bank Trust Com- 
pany promptly forwarded the check the Bank White Castle for 
payment. Babin had sufficient funds the Bank White Castle 
pay the check; and the Bank White Castle had balance 
$4,473.20 its the Hibernia Bank. The Bank White 
Castle therefore stamped the check charged the amount 
Babin’s and sent the Hibernia Bank Trust Company 
draft, exchange, for $2,768.97, payment the Babin check 
and other checks received from the Hibernia Bank Trust Com- 
pany. the next day after the draft for $2,768.97 reached the 
Hibernia Bank, the Bank White Castle failed and was closed 
order the state bank examiner; whereupon the Hibernia Bank 
Trust Company, instead honoring the draft for $2,768.97, charged 
off loans which the bank had made the Bank White Castle, 
amounting $4,361.76, leaving, therefore, only $111.44 the credit 
the Bank White Castle. The Hibernia Bank Trust Company 
therefore charged the Babin check $1,740.32, back the account 
the St. James Bank Trust Company, and that bank charged the 
amount back the account Joffrion-Woods, Inc. 

This suit was brought Joffrion-Woods, recover the 
amount the check from the St. James Bank Trust Company. 
The facts, far they were deemed important, being admitted, the 
gave judgment for the plaintiff the petition and 
answer. The Court Appeals set aside the judgment and remanded 
the case. See Joffrion-Woods, Inc. St. James Bank Trust Co., 
La. App. 658, 121 So. 378, Banking 686. The district judge 
then heard the evidence, establishing the facts which have related, 
and, the authority the opinion expressed the Court 
Appeal, gave judgment for the defendant, rejecting the plaintiff’s 
demand, which judgment was affirmed the Court Appeal. See 
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Joffrion-Woods, Ine. St. James Bank Trust Co., 127 So. 28. The 
case here writ review. 

Counsel for Joffrion-Woods, Inc., rely upon the general rule pre- 
vailing other jurisdictions, that, when check distant bank 
indorsed the payee and deposited him his local bank, and 
receives credit for the amount for cash, and permitted 
draw against the deposit the local bank becomes irrevocably the owner 
the check. The cases cited support the doctrine are Douglas 
Federal Reserve Bank, 271 489, Ct. 554, Ed. 
1051; Equitable Trust Co. Rochling, 275 248, Ct. 58, 
Ed. 264; Latzko Equitable Trust Co., 275 254, 
Ct. 260, Ed. 267; and Martin Hibernia Bank Trust Co., 
127 La. 301, So. 572. the case before us, however, are 
governed statute the subject, Act No. 1926, 125. 
The case Martin Hibernia Bank Trust Co., was decided 
this court 1910. Thereafter the Legislature adopted statute 
the subject, Act No. 1916, 204. The act provides that any 
bank receiving, for collection deposit, any check, draft note, 
may send the item for collection directly the bank which 
drawn which made payable, and failure the bank 
account for the proceeds, either because its for any 
other reason, shall not render the forwarding bank liable. The act 
1926 even more appropriate this case. provides that 
bank that receives for collection deposit negotiable nonnego- 
tiable instrument, payable bank elsewhere, and forwarded for 
collection, shall not liable for any loss resulting from the fault 
negligence any bank person through whose hands the instrument 
may pass while transit. 

Counsel for Joffrion-Woods, contend that should 
made between case where the forwarding bank received the 
instrument for collection and case where the forwarding bank, 
this case, received the instrument for deposit and gave the deposi- 
tor credit for the amount. Our answer that neither the statutes 
makes any such They relieve the forwarding bank from 
liability well when the instrument has been received for deposit 
when has been received for collection: The statutes recognize 
and virtually declare that, when bank receives from one 
depositors item for deposit, the bank may immediately 
give the depositor credit for the amount without becoming irrevocably 
the owner the instrument forfeiting the right charge the 
amount back the depositor the bank fails make the collection. 
not necessary that there should have been any fault negligence 
the part the Hibernia Bank Trust Company any bank 
person through whose hands the instrument passed, order that 
the St. James Bank Trust Company should relieved liability 
Act No. 1926. The statute does not mean merely that the 
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forwarding bank shall not liable for any fault negligence 
another bank, some one else. means that the forwarding 
bank shall not liable except for some fault negligence its own 
part. not express opinion whose fault was that the 
amount the Babin check was not collected the St. James Bank 
Trust Company. sufficient say that the bank’s failure 
collect was not due any fault negligence its part. 

The judgment affirmed. 


TRUSTEES NOT PERSONALLY LIABLE 
NOTE 


First National Bank Pennsboro Delancey, Supreme Court 
Appeals West Virginia, 153 Rep. 908 


The trustees church, who sign promissory note reading, 
liable the note. 


Action the First National Bank Pennsboro against 
Delancey, McGinnis, and others. review adverse judg- 
ment, defendant last named brings error. 

Reversed, and action dismissed plaintiff error. 

Thos. Davis, Harrisville, for plaintiff error. 

Powell, Harrisville, for defendant error. 


HATCHER, J.—The plaintiff error, McGinnis, 
trustee church. signed note executed behalf the 
The court found that was bound thereon person- 
ally. 

The note question follows: 


Va. July 19th, 1924. 
demand, we, the trustees the Ellenboro church, 
promise pay the order the First National Bank without offset 
and for value received One Thousand Dollars negotiable and payable 
the First National Bank Pennsboro, Va., with interest from 
date. 


Delancey, 
Riley, 
Dwyer, 
Riley, 
Morris, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 310. 
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The church building was under construction and the money 
borrowed the note was needed for its completion. The bank was 
fully apprised According the court records, 
Riley, McGinnis, and Delancey were trustees. There 
was oral testimony not objected contradicted (see record, pages 
and 31) the effect that Delancey and Morris were 
also trustees, and with the other three constituted the entire board. 
Lula Dwyer and Mary Riley were members the church build- 
ing committee. 

Section the Negotiable Instruments Law (Code, 98A), 
provides: ‘‘Where the instrument contains words indicating 
liable the instrument was duly McGinnis and 
his associates described themselves the body the note ‘‘we, 
the trustees the Ellenboro The word ‘‘trustees’’ 
signifies representation. points termini real party 
interest—here disclosed. Johnson Smith, Conn. 627, 632, 633. 
reason appears for using the descriptive phrase except show 
the representative capacity the makers. Men not make idle 
reference personal contract their official connection with some 
third party way related the transaction. Bank Steel 
Co., 155 Ind. 581, 585, 833, 307. The promise 
pay the body the instrument the promise the trustees, 
such. should not ‘‘be astute misapprehend’’ such plain 
language. Annotation, Am. St. Rep. 919. 

general rule, trustee has implied power bind the 
trust estate for money borrowed, and, even promise trustee, 
bound personally. ‘‘The trust estate cannot promise.’’ Taylor 
Davis, 110 330, 335, Ct. 147, 150, Ed. 163; 
297, 125 Am. St. Rep. 28; Ency. Law 983; Cye. 331. 
But Code, 57, gives the board trustees for church ex- 
press authority borrow money ‘‘if required for building 
and lien upon any property, real per- 
sonal, held them such trustees secure the payment 
the money secured from the bank was required for the church 
building, the right borrow was within the statutory authority 
the board. There proof formal meeting the board 
trustees. But greater formality not required constitute board 
action church trustees, than directors private corporations. 
See, generally, the the latter ‘‘it sufficient 
all the members are present and participate the meeting and 
note all the trustees after having ‘‘talked over’’ (as witness 
said) made their act board. Therefore, the trustees acted 
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representative capacity matter within their authority and are 
protected the statute. 

The evidence how the bank how considered 
was bound the note immaterial. The written words exempt 
him from liability, under the law and the Wilson 
138 Tenn. 398, 198 244. The decisions from 
other jurisdictions the contrary, cited the appellee’s brief, were 


not made under the Negotiable Instrument Law and cannot 


stand its express provisions. 

The judgment the lower court therefore reversed the 
plaintiff error, and the action dismissed him. 

Reversed dismissed plaintiff error. 


RIGHTS DEPOSITOR FAILURE BANK 


Hogansville Banking Co. Ware, Supreme Court Georgia, 155 
Rep. 


Where check deposited for collection deposit slip 
which contains statement negativing the idea sale the 
check the transfer title the bank and the bank col- 
the check after closing its doors, the depositor entitled 
payment full. 


Suit Ware doing business Ware Motor Com- 
pany against the Hogansville Banking Company and another. Judg- 
ment for plaintiff part, defendants bring exceptions, and plaintiff 

Affirmed main bill exceptions, and cross-bill exceptions 
dismissed. 

Ware, doing business Ware Motor Company, 
brought suit against the Hogansville Banking Company and 
Mobley, superintendent banks, recover $125 with interest, al- 
leged represented check his favor, deposited said 
bank and drawn the Bank Graniteville. The case was tried 
without jury and upon agreed facts. These were that when plain- 
tiff made said deposit October 25, 1928, used ordinary 
deposit slip required used for all deposits the bank; that 
within two hours after said deposit the bank closed its doors volun- 
tarily and ceased business; that about one hour after the bank 


closed mailed the check deposited its correspondent, the Fulton 
NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 131. 
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National Bank Atlanta, for collection ‘‘in the usual course such 
and said check was paid October 30, 1928; that the 
date the deposit was made Ware notified the drawer the check 
stop payment thereon, and when the check was sent the corre- 
spondent bank the Bank Graniteville bank presented 
drawer who refused pay and stopped payment it, which fact 
was noted the check, and the check was returned the corre- 
spondent bank; October 30, 1928, the instance the corre- 
spondent bank, the drawer withdrew objection payment; that 
October 25, 1928, the superintendent took over the Hogansville bank 
for liquidation; that April 1929, Ware filed proof his claim 
with the superintendent, which was before any moneys had been paid 
out him any claim inferior Ware’s claim, but the superin- 
tendent did not know how much funds would come into his hands, and 
April 11, 1929, rejected the Ware claim, and within ninety days 
thereof Ware filed suit; that when Ware deposited said check also 
deposited other checks and cash; that had been doing business with 
said bank for number years, and said date 
drew number checks; that the check sued was paid, after the 
superintendent took over the Hogansville bank, the correspondent 
bank; and that when Ware made said deposit said Hogansville bank 
was ‘‘irretrievably which fact was known its officers, 
but unknown Ware. 

The judge found that the deposit was not general deposit and 
the relation, not debtor and creditor, but principal and 
agent for the collection the check; that the terms printed the 
deposit slip negatived sale the check transfer title thereof 
the bank; that the check plaintiff was merely condi- 
tioned upon its ultimate payment, and the privilege checking 
against his account granted plaintiff did not alter the agency 
deposited; that the taking over the bank the superin- 
tendent before payment the check terminated the agency, and title 
the check was that time plaintiff, who still had right 
the proceeds thereof, and classify plaintiff ordinary de- 
positor was erroneous; and that plaintiff was entitled judgment 
prayed, and the amount must paid from the proceeds the bank 
before payment general depositors. this judgment the bank and 
the superintendent excepted upon the ground that was contrary 
law and the evidence the case, contending that each the above 
rulings was error. 

The petition contained two counts, which were the same, 
except that the second count alleged that the bank was insolvent 
knowingly when his but did not know it, and 
that acceptance the check was such fraud him prevented 
title the check going the bank. general demurrer the 
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whole petition, the second count was dismissed; and that judgment 
the plaintiff excepted pendente lite and assigned error cross-bill 
exceptions upon the ground that the same was contrary law. 

Moon, LaGrange, for plaintiff error. 

Hall Jones, Newman, for defendant error. 


RUSSELL, J.—The court correctly held that the evidence did 
not show that the plaintiff was depositor the bank taken 
charge the superintendent banks, but that the transaction was 
one which created the relation principal and agent, the bank being 
merely the agent plaintiff for the purpose collecting the check. 
This agency ceased upon the failure the bank; and just the 
check itself was the property plaintiff, also the proceeds the 
check are his, and not subject distributed under the provisions 
the Banking Act (Laws 1919, 135, amended), held the 
Hogansville Banking Co. Wilkinson, 154 789, which 
the decision the same judge was affirmed this court Sep- 
tember 13, 1930. 

Judgment affirmed the main bill exceptions; cross-bill 
exceptions dismissed. 


DEPOSITOR ENTITLED PAYMENT FULL 
FAILURE BANK 


Macon Grocery Co. Citizens Bank Ft. Valley, Court Appeals 


Where depositor check notifies the bank before collec- 
tion not the proceeds his account but remit them 
him and the bank makes the collection and credits the account, 
the depositor will entitled payment full the failure 
the bank. 

Where deposit slip provides that the bank acts coliecting 
agent, the bank does not become the owner the check and, upon 
the bank’s failure, the depositor entitled payment full. 


Suit the Macon Grocery Company against the Citizens’ Bank 
Fort Valley. Judgment for defendant, and plaintiff brings error. 

Reversed. 

Harris, Ft. Valley, for plaintiff error. 

Park Strozier, Macon, for defendant error. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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STEPHENS, J.—Where checks upon other banks are deposited 
bank person having general deposit and against which 
allowed draw checks, although the checks may indorsed with- 
out restriction the depositor, and although may assumed 
that, without more, the title the checks passes the bank which 
they are deposited, and that, respects thereto, the relation 
debtor and creditor arises between the bank and the depositor (City 
Douglas Federal Reserve Bank, 271 489, Ct. 554, 
Ed. 1051), yet, where the checks are accepted the bank only 
the depositor’s agent for the purpose collection and deposit 
afterwards the depositor’s the bank, although from 
dealings between the depositor and the bank the depositor 
has been allowed draw checks against his balance representing any 
check which had been deposited his account, the rela- 
tionship debtor and creditor between the bank and the depositor, 
respects the checks deposited, does not arise, but there arises 
only the relationship principal and agent, which the bank the 
depositor’s agent only for the collection the checks deposited 
the bank, and the deposit afterwards the proceeds collected the 
depositor’s account. First National Bank Bros., Ga. 
App. 319 (3), 149. 

Although, the terms the contract agency between 
depositor and the bank, the bank, upon collecting the checks 
deposited, will credit the proceeds thereof the depositor’s account 
and thereby establish the relationship debtor and creditor between 
the bank and the depositor, respects the proceeds the checks thus 
and deposited the depositor’s account, yet, since 
agency may any time terminated and revoked the principal 
before has been fully executed, where, doing, contractual 
right vested interest the agent arising out the relationship 
affected impaired, and since the agency the bank place the 
proceeds derived from the collection the checks the depositor’s 
credit the bank not encumbered with any such right interest 
the bank, the depositor may, before the checks have been collected 
and the proceeds derived therefrom placed the depositor’s credit 
the bank, notice the bank, revoke the bank’s agency deposit 
the proceeds the checks the depositor’s credit after they have 
been collected. Civil Code (1910) 3575; Phillips Howell, 
Ga. 411; Am. Eng. Encl. Law (2d Ed.) 1217. notice the 
depositor given the bank before has the checks which 
have been deposited with agent collect, notifying the 
bank that the proceeds the checks after being collected are not 
deposited the depositor’s but are remitted the 
bank the depositor, notice the bank before its execution 
the powers the agency revocation the depositor the 
bank’s agency place the proceeds derived from the collection the 
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checks the depositor’s credit the bank. Where the bank after- 
wards collects the proceeds the checks, and contrary the deposi- 
tor’s instructions deposits them the depositor’s the bank, 
the relation debtor and creditor between the bank and the deposi- 
tor, respects these proceeds, does not arise, they constituted 
unremitted collections held the bank the depositor’s agent, and 
virtue section 34, articie 19, the Banking Act 1919 (Laws 
1919, 206), the depositor has, upon the assets the bank the 
custody the superintendent banks who has taken them over for 
liquidation, special lien for the the amount the 
proceeds the check. Anything Ober Sons Co. 
Cochran, 118 Ga. 396, 382, Am. St. Rep. 118; Citizens’ 
National Bank Haynes, 144 Ga. 490, 399; and United 
States National Bank Glanton, 146 Ga. 786, 625, 
1917F, 600, the contrary superseded this provision the 
Banking Act which was subsequently passed. 

provision upon the deposit slips furnished the bank de- 
positors, and upon which were made the entries deposits the 
checks, the effect that ‘‘in receiving items for deposit collection 
this bank acts only depositor’s agent and assumes 
responsibility beyond the exercise due all items are 
subject final payment solvent and the bank 
charge back any item any time before final payment,’’ con- 
stitutes notice the depositor making .the deposit entries upon these 
slips that the bank, accepting the checks for deposit, does only 
the depositor’s agent collect the proceeds the checks and 
deposit them the depositor’s and contract creating the 
relationship debtor and creditor arises between the parties, but 
there created contract which the bank, accepting the checks, 
does the agent the depositor collect proceeds the 
checks and afterwards deposit them the depositor’s 
the bank. Hogansville Banking Co. Wilkinson, Ga., 154 789 
(decided September 13, 1930). (See preceding decision.) 

suit the depositor against the superintendent banks 
recover the amount the proceeds the checks, which checks the 
depositor had deposited the bank prior the bank’s suspending 
operation, and the proceeds which were afterwards collected and 
after the depositor’s notice terminating the bank’s agency deposit 
the proceeds the depositor’s credit, where the uncontradicted evi- 
dence was above indicated, the evidence demanded the finding 
matter law that the plaintiff had lien upon the assets the 
bank superior that the the bank for the collection 
the proceeds the checks collected the bank. verdict and 
judgment for the plaintiff was demanded matter law, and 
the court, when passing upon the questions both law and fact, 
erred finding for the defendant. Judgment reversed. 


THE BANKING LAW JOURNAL 


DEBT PAID WHERE PAYEE HAS CHECK 
CERTIFIED 


Berger Quintero, Supreme Court Louisiana, 127 So. Rep. 356 


Where check mailed debtor and has certified 
and retains without cashing for three years, cannot there- 
after claim that the was for amount smaller than the 
amount actually due. 


Action Otto Berger against Marshall Quintero. Judgment 
for defendant, and plaintiff appeals. During pendency the appeal, 
plaintiff died, and his widow was made party plaintiff his stead. 

Judgment affirmed. 

Richard Dowling, New Orleans, for appellant. 

Delvaille Theard, New Orleans, for appellee. 


OVERTON, J.—This suit for $5,354.12, paid defendant, 
plaintiff’s attorney, Emile Pomes, notary public, partition 
the effects the succession plaintiff’s mother, Anna Czar- 
nowski, widow Peter St. Amand. The validity the payment. 
made the notary defendant, was recognized this court 
the Czarnowski, 158 La. 1093, 105 So. 76. 

the day that defendant received the foregoing amount from 
the notary, made out itemized statement the amount which 
considered due the firm, which was member, for legal 
services rendered matters involving considerable property, and for 
costs expended plaintiff’s behalf, showing balance due plaintiff 
$1,107.62, and mailed the statement him with his check for the 
amount this balance, and accompanied this remittance with letter 
stating that the check was for the balance due plaintiff, appearing 
the statement inclosed. Plaintiff alleged that never accepted this 
check, nor approved the settlement offered, and prayed for trial 
jury, which was granted. 

Defendant answered the suit, averring that the amount remitted 
was the correct balance due, and pleading that, defendant 
the check certified the bank which was drawn, 
thereby accepted it, and that, the check was sent him with the 
declaration that was settlement the balance thereby 
full settlement that balance. 

The uncontradicted evidence shows that, notwithstanding plaintiff’s 
protests, retained the check for three years, then caused 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §211. 


THE BANKING LAW JOURNAL 


the bank; and then kept for some time, when, still 
retaining it, brought the present suit. 

The plea estoppel was sustained the trial judge, the suit 
dismissed, and the jury discharged. 

Under section 187 the Negotiable Instruments Law (Act 
1904), ‘‘Where check certified the bank which drawn, 
the certificate equivalent acceptance,’’ and under section 188 
certified the drawer and all indorsers are discharged from liability 
Therefore, the situation the same between plaintiff 
and defendant, the check had been presented for payment and 
had been paid. 

The plea estoppel, our view, well founded. The claim was 
disputed one. plaintiff was not satisfied with the settlement 
tendered, should not have retained the check, and caused 
certified the bank upon which was drawn, but should have re- 
turned it, the absence waiver the condition attached 
the remittance. retaining the check, and causing certi- 
fied, now precluded from rejecting it, and suing defendant upon 
the entire claim. Bassick Gold Mine Co. Beardsley, Colo. 275, 
112 770, (N. 852; Seeds Grain Hay Co. 
acker Hoopes, 113 Md. 111, 130, (N. 8.) 205; 
Drewry-Hughes Co. Davis, 151 295, 139; St. Regis 
Paper Co. Tonawanda Board Paper Co., 186 563, 
1115. 

The trial judge, although sitting with jury, when the plea 
estoppel was heard, withdrew the case from the jury, and sustained 
the plea. Complaint made his action doing. Perhaps 
might have been more regular, under the law this state, for the 
judge have proceeded with the trial the whole case, and let the 
jury, under proper instructions the law, dispose the plea, 
well the rest the case, their verdict. But that 
may, there was dispute any fact material the plea, and 
therefore all that there was decide passing the plea was 
question law. ‘‘Not every error will furnish sufficient ground for 
setting aside judgment and requiring case tried over again. 
There must prejudice the appellant, and the prejudice must 
be. such cannot remedied the appeal, but only another 
New Orleans Terminal Co. Teller, 113 La. 733, So. 
624, 625, Cas. 127. Had the judge erred deciding the plea, 
this court would have been full position have corrected the 
error, and have granted full relief. the plea involved disputed 
facts, this would likely reverse the judgment and remand the 
ease. is, defendant has suffered possible injury the 
action the judge. 
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Pending the appeal, Berger died. His widow, who his sole heir 


and legatee, has been made party plaintiff his stead. 
For these reasons, the judgment appealed from affirmed. 


FAILURE BANK AFTER ISSUING DRAFT 


Householder Cantley, State Finance Commissioner, Springfield, 
Missouri, Court Appeals, Rep. (2d) 1024 


The holder certificate deposit demanded payment and 
the issuing bank gave her draft another bank, which was 
refused payment because the failure the issuing bank. 
was decided that the holder the draft was entitled payment 
full out the assets the failed bank, provided that the 
bank against which the draft was drawn had sufficient funds 


pay it. 


Claim Mrs. Bettie Householder against the Hunter’s Bank 
New Madrid, Mo., the hands Cantley, Commissioner 
Finance for the State Missouri, for the purposes liquidation. 
Plaintiff’s demand for preference was denied, and she appeals. 

Reversed and remanded. 

George Traylor, New Madrid, for appellant. 

Gallivan Finch, New Madrid, for respondent. 


SMITH, J.—This case which the plaintiff insists that her 
against the Hunter’s Bank New Madrid should have been 
allowed preferred claim instead being allowed ordinary 

The bank failed the 30th day March, 1928. the 29th 
day March, 1928, the afternoon, the plaintiff went the bank 
and surrendered time certificate which she held against said bank, 
for $2,000, and demanded the money for the same. After some con- 
versation between the cashier and the assistant cashier, her time 
certificate was accepted and she was given draft for $2,000 the 
National Bank Commerce, St. Louis, Mo. day two 
after, she deposited the draft, for collection, with the Commercial 
Trust Company, bank New Madrid, and when the draft was 
presented for payment the National Bank Commerce, payment 
was refused because the closing the Hunter’s Bank. 

The draft was offered evidence the trial the court, 
was the claim which had been filed with the special deputy com- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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missioner finance and him approved. The claim was offered 
evidence and showed had been filed with the special deputy 
commissioner praying that allowed preferred claim 
reason the draft thereto attached. The draft which was offered 
evidence had the indorsements several banks through 
which had passed, and ticket attached thereto, which was offered 
evidence without objection, which had thereon these words: 
turned National Bank Commerce St. Louis, Missouri, for 
reason checked below: Bank reported hands State Banking 
The special deputy commissioner had indorsed 
said claim, prior its being presented the court, these words: 
May 16, 1928. hereby recommend for allowance and pay- 
ment provided law, the above claim the sum $2,000.00, 
this November 12th, 1928.’’ 

The claim above described, with the notations and indorsements 
thereon, was presented the circuit court for allowance pre- 
ferred claim April 27, 1929, and Mrs. Householder testified that 
she surrendered her time certificate the bank and was given the 
draft for $2,000. There was evidence offered contradicting the 
claim the commissioner finance charge the liquidation 
the bank. The case was taken under advisement the court 
until June 24, 1929, which time plaintiff’s demand for preference 
was denied. due time proper steps were taken plaintiff for 
appeal this court. 

There controversy between the parties this litigation, 
the law the ease. Both parties cite the same cases, Bank 
Poplar Bluff Millspaugh, 313 Mo. 412, 281 733, 
754, and Federal Reserve Bank Millspaugh, 314 Mo. 282 
706. understand these cases, the courts hold that the draft 
issued under here shown, and the evidence 
shows that the issuing bank had sufficient funds hand the 
bank drawn pay the draft, and the draft not paid, and the 
funds not said draft into the hands the liquidating 
officer, deemed trust fund held him, and the claim entitled 

The defendant here insists there was proof there were any 
funds out which the draft could have been paid had the bank not 
closed. think there some evidence that sufficient funds were 
the bank which the draft was drawn. The fact that the draft 
was drawn and delivered the plaintiff the officers the 
Hunter’s Bank when she for her money was some evidence 
that the funds were the bank upon which the draft was drawn, 
also think the notation the draft when was returned showing 
the draft was not paid for the reason that ‘‘Bank reported hands 
State Bank Commissioner,’’ which notation was offered evidence 
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without objection, least circumstance show that the payment 
was not made account insufficient funds, but because the bank 
had closed. 

think the court erred holding there was evidence upon 
which base such claim, especially when these statements and 
circumstances were not denied. 

the statement the plaintiff filed here, find this language: 
facts wera and will not disputed that the time there was 
the vaults $4,448.78 cash, and lieu paying this certificate 


the Cashier issued her the bank’s draft drawn 


National Bank Commerce, St. Louis, its correspondent bank, 
where fact the Hunter’s Bank had deposit that time subject 
its check and drafts, more than $18,000.00, which also will not 
denied.’’ the oral argument this case the statement was again 
made with the assertion that could shown positively new 
trial. The defendant neither conceded nor denied such statements, 
but maintained solely that there was evidence any kind show 
any funds hand. are not remanding this account 
statements made plaintiff her brief, made her counsel 
his oral argument, but are remanding because there some 
evidence that there were funds hand with evidence the con- 
trary. Another trial will give the privilege plaintiff establish 
that fact, possible, and give the defendant the chance show the 
desired. 

For the reason stated the judgment reversed, and the cause 
remanded for another trial. 


LIABILITY SUBSCRIPTION BANK STOCK 


Industrial Profit Sharing Bank Carlisle, Supreme Court South 
Carolina, 155 Rep. 149 


shares bank stock cannot avoid liability, 
after the failure the bank, showing that the subscription 
was made under agreement with the president the bank 


that the bank would merely use his name asset among the. 


masses the and that would not upon pay. 


Action the Industrial Profit Sharing Bank against 
Carlisle. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 1165. 
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Price Poag, Greenville, for appellant. 
Hicks Johnston, Greenville, for respondent. 


STABLER, the statement fact contained 
the record, January 16, 1925, the defendant signed subscription 
the capital stock the Industrial Profit Sharing Bank, but refused 
pay the obligation when called upon. Some time later, just when 
not shown, the bank failed, and the directors about two years there- 
after proceeded liquidate the affairs the corporation accord- 
ance with law. August 23, 1928, action was brought the 
The defendant pleaded: 


his defense this action that about the time the 
alleged stock subscription was approached Traxler, 
officer and principal stockholder plaintiff corporation, 
informed and believes, who tried induce defendant subscribe 
stock, which defendant declined do; that plaintiff, through its 
said officer, Traxler, then informed defendant that they merely 
wanted his name the corporation and would not upon him 
pay for said stock unless wanted so, and would relieve him 
any time his obligation upon his request. That later defendant 
asked said Traxler out his promise, which said 
Traxler again agreed do, but left Greenville without having pro- 
tected defendant promised. That said Traxler further 
represented defendant that the corporation was good financiai 
and was strong bank and that they merely wanted de- 
fendant’s name asset among the masses the people. That 
defendant alleges that said promise was made with intention 
keeping the same and amounted fraud upon his rights, and 
defendant entitled have said obligation cancelled and relieved 
liability 


January 27, 1930, the case was tried before Judge Townsend 
and jury. After three witnesses had testified for the plaintiff, the 
trial judge struck out the answer and directed verdict the 
defendant, the ground, inter alia, that: 


promise alleged the answer have been made the 
president the bank obtaining the subscription the stock 
would fraud upon the creditors the bank the purpose was 
alleged, merely obtain the use the name the subscriber 
order induce business with the bank without holding the sub- 
seriber his liability 


From judgment entered the verdict, the defendant appeals. 

After careful consideration the matter, agree fully with the 
trial judge. Appellant relies entirely upon the Palmetto 
Bank Trust Company Grimsley, 134 493, 437, 
execution contract one who has intention per- 
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forming it, constitutes fraud, for which contract may 
The argument that the promise made Traxler induced the sub- 
scription, was made without intention performance, and was 
fraud upon the defendant. While the principle law announced 
the Grimsley Case undoubtedly sound, has application here. 

The allegations the answer, being taken true, they must 
upon motion this kind, show that the defendant and Traxler, 
officer the corporation, entered into agreement (concededly 
oral), the time the subscription was made, that the corporation 
would not call the defendant pay for the stock for which 
subseribed unless wanted so, and that would relieve him 
any time his obligation upon his request, the corporation 
merely wanted the use his name, asset among the masses 
the people. This agreement clearly had for its avowed purpose the 
deception persons who might rely the use defendant’s name 
becoming stockholders creditors the bank; and can scarcely 
assumed, view the averments the answer, that the de- 
fendant was not man influence among the people that this 
purpose failed accomplishment. Such agreement amounted 
fraud upon other stockholders and allow stand 
defense when the defendant called upon, the liquidating 
agents the insolvent corporation, pay his subscription, would 
utterly subversive justice. This case distinguished 
from the cases—a number which have been decided this 
which innocent person has been fraudulently induced 
corporation its stock, for the reason that 
the case bar the defendant does not occupy the position 
innocent person defrauded the corporation, but was himself 
party transaction that operated fraud upon other stock- 
holders creditors. 

The matter clear that citation authority seems unneces- 
sary. However, venture cite the following from 570: 


has corporation the power receive subscription upon 
such terms will operate fraud upon the other subscribers 
stockholders subjecting the particular subscriber lighter burdens, 
giving him greater rights and privileges, fraud upon 
the corporation withdrawing decreasing the capital. 
well settled therefore, general rule, that 
between corporation and particular subscriber, which the 
whether for the purpose pretending that the stock really 
greater than is, for the purpose preventing the predominance 
certain stockholders, for any other purpose, illegal and void 
action the subscription.’’ 
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See also Downie White, Wis. 176, Am. 731; Harvey 
Weitzenkorn, 232 Pa. 447, 447; Blodgett Morrill, Vt. 
509. 

The judgment the court affirmed. 


DELIVERY BONDS FORGED 
CERTIFICATE 


Palmer Wells Fargo Bank Union Trust Co., California District 
Court Appeal, 293 Pac. Rep. 


The defendant bank delivered bonds belonging the plaintiff 
certificate bearing forgery the plaintiff’s signature and 
bank guaranty the signature, which had been obtained 
fraud. appeared that the bank had the genuine signature 
the plaintiff its files and that comparison would have dis- 
closed that the signature the certificate was forgery. was 
held that the bank was guilty negligence delivering the bonds 
and was liable for their value. 


Action Florence Elizabeth Palmer against the Wells Fargo 
Bank Union Trust Company. From judgment favor plain- 
tiff, defendant appeals. Affirmed. 

Redman, Alexander Bacon, San Francisco, for appellant. 

Sullivan Barry and Theo. Roche and Walter Linforth, all 
San Francisco, for respondent. 


NOURSE, J.—Plaintiff sued for the market value and accrued 
dividends certain stocks and bonds which had been deposited with 
the Union Trust Company prior its consolidation under the name 
now used defendant. The cause was tried before the court sitting 
without jury, and resulted judgment for the plaintiff the 
sum $17,967.47. The defendant appeals bill exceptions. 

December 1916, plaintiff’s mother deposited with the Union 
Trust Company thirty-nine $1,000 bonds the United Railroads 
San Francisco, subject the terms reorganization agreement. 
‘The trust company issued her receipt for the bonds 
which provided that the interest the depositor was assignable 
transfer the books the holder person agent upon sur- 
render the certificate properly indorsed. October 31, 1917, 
plaintiff’s mother, through her attorney Theodore Gray, sold 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 191. 
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and transferred her interest this certificate the plaintiff, and 
1919 said attorney fact presented the assigned certificate the 
trust company and made demand for delivery the bonds. The 
company refused make delivery when learned that 
mother died February 12, 1918; the contention the trust com- 
pany being that the assignment Gray was made after death his 
and for the purpose avoiding the administration her 
estate and the payment inheritance taxes. Some time between this 
date and March 1926, the trust company received exchange for 
the thirty-nine bonds the United Railroads other securities 
was authorized under the reorganization agreement. 

Numerous demands were made the trust company Gray that 
honor the assignment October 31, 1917, and deliver him 
these new securities under the power attorney which held from 
the plaintiff, who was resident London, England. Each demand 
was refused the ground that the trust company believed that the 
property belonged the estate plaintiff’s mother and that ad- 
ministration that estate should first had. 

Letters administration were not taken out requested the 
trust company, and nothing further was done until October, 1925, 
when Gray delivered the certificate unindorsed one James 
Ewing, Jr., who promised obtain the securities through the Equit- 
able Trust Company New York which was jointly named the 
reorganization agreement depositary. Ewing presented the 
the defendant with assignment and indorsement 
him. The signatures plaintiff upon these documents were forgeries, 
but the defendant delivered the securities Ewing the strength 
guaranty signature made the American Bank. This 
guaranty was obtained Ewing the following manner: signed 
his own name upon the and presented officer 
the American Bank, where was known and where was depositor. 
This official made the imprint rubber stamp directly under 
Ewing’s name, reading ‘‘signature guaranteed. The American Bank 
San and signed his name. When the assignment was 
presented defendant, bore the name plaintiff written directly 
above that Ewing with three crosses inclosed penciled 
one front plaintiff’s name, one front Ewing’s name, and 
one front the stamped impression ‘‘The American The 
word the rubber stamp was changed ‘‘signatures’’ 
that the clerk the defendant was led believe that the Ameri- 
ean Bank guaranteed both signatures. Whether plaintiff’s name 
appeared the assignment when was presented the American 
Bank not clear, and the party guilty the forgery 
name was not identified, but the certificate and the assignment were 
presented the defendant Ewing, the securities were delivered 
him, and disappeared. year thereafter Gray discovered 
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the fraud, made demand upon the defendant for the securities, and, 
the demand being refused, commenced this action the name 
plaintiff. The judgment covers the market value the securities 
the time demand plus the accrued dividends which were col- 
lected Ewing. 

Stripped all the byplay, the single issue involved whether 
the appellant was negligible delivering the securities Ewing upon 
the forged assignment. may therefore disregard all the lengthy 
discussions the briefs upon the weight the evidence and address 
ourselves solely this issue. The appellant invokes the doctrine 
section 3543 the Civil Code, which provides that, ‘‘where one 
two innocent persons must suffer the act third, he, whose 
negligence happened, must the Appellant argues that 
the loss was the negligence respondent intrusting 
the certificate Ewing through her attorney fact Gray, but the 
trial impliedly found that was appellant’s negligence that 
the loss. support the judgment, the respondent points 
out that administration had been had the estate her mother, 
and hence there was reason for appellant depart from its 
original position refusing deliver any one other than repre- 
sentative the estate. also pointed out that respondent was 
depositor with the trust company, that her signature card was 
file the time the certificate was presented, and that mere inspec- 
tion the signature would have readily disclosed the palpable 
forgery her name the assignment. The issue purely one 
fact, and, the evidence such negligence sufficient support 
the finding the trial court, there nothing left for discussion 
this appeal. 

The judgment affirmed. 


LIABILITY BANK PAYING FORGED 
CHECKS 


Sommer Bank Italy Nat. Trust Savings Assoc., California 
District Court Appeal, 293 Pac. Rep. 


Where statement August transactions given deposi- 
tor not later than September notification the bank about 
the middle September that some the checks were forged 
given sufficient time. 

once and provision that error reported ten days the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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account will considered correct not binding the depositor 
unless the bank can show that was called his attention. 

Where employee has forged checks against his employer’s 
account and been dismissed the re-employment him and the 
partial restitution from him does not constitute 
ratification precluding the employer from recovering the balance 
the money paid the forged checks. 


Action Sommer and another, co-partners doing busi- 
ness under the firm name and style the San Francisco Container 
Company against the Bank Italy National Trust Savings 
ciation. Judgment for defendant, and plaintiffs appeal. Reversed. 

Rudolph Scholz, San Francisco, for appellants. 

Louis Ferrari and Posner, both San Francisco, for re- 
spondent. 


SPENCE, J.—Plaintiffs brought action recover sums de- 
posited with the defendant bank and paid out checks forged 
employee plaintiffs. Upon trial jury, judgment nonsuit 
was entered favor the defendant bank the close plaintiffs’ 
ease, and from this judgment plaintiffs appeal. 

Plaintiffs opened their with the bank the early part 
1928. The signatures the co-partnership and plaintiff Sommer 
were forged their employee series checks the months 
July, August, and September, 1928. These forged checks totaled 
$1,550. The bank reimbursed plaintiffs the sum $365 for the 
forged prior the month August, but refused reimburse 
plaintiffs for the checks subsequently forged. Upon discovery the 
forgeries, the employee was arrested September 17, and thereafter 
placed probation. The employee had made partial restitution 
through the probation officer the extent $443.50 after being 
re-employed plaintiffs. the trial, plaintiffs sought judgment 
against defendant bank for the unpaid balance $741.50 the 
forged during the month August. 

The testimony offered the trial court was brief and rather un- 
satisfactory its details hereinafter pointed out, but neither 
the trial court nor this appeal has the respondent bank questioned 
the sufficiency the evidence show the payment the bank from 
appellants’ account number forged checks and the bank’s re- 
fusal upon demand pay appellants the unpaid balance $741.50 
represented the forged checks. believe such evidence was 
sufficient make prima facie case. Respondent all times relied 
upon certain defenses set forth its answer. support the ruling 
the trial court granting the motion for nonsuit, respondent ap- 
parently takes the position that such defenses were established 
matter law the testimony adduced during the examination 
the witnesses for appellants. 
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Before discussing respondent’s contentions upon which urges 
that the judgment should affirmed, certain further observations 
should made regarding the state the evidence bearing upon these 
contentions. appears that August the bank delivered plain- 
tiffs monthly statement purporting cover the July transactions 
and accompanied checks for July. Neither this statement nor any 
other statement account between the parties was introduced 
evidence, and are unable ascertain the contents the state- 
ments. Again, confusion exists the transcript where reference 
made the monthly statements. For example, are unable 
ascertain many whether the words ‘‘August statement’’ 
refer the statement delivered August purporting cover July 
transactions the statement subsequently delivered September 
purporting cover August transactions. any event, statement 
was delivered plaintiffs August and another statement was 
delivered September. The exact time delivery the statement 
September does not appear, but was conceded that the statement 
was delivered before September 10. What was referred the 
statement’’ was exhibited plaintiff Sommer upon cross- 
examination, and counsel purported read the following notice from 
the statement: 


examine once. error reported ten days 


the account will considered 


The witness, response questions, replied that had never 
noticed this provision any the monthly statements. ques- 
tionable whether there any evidence the record prove that this 
provision was contained any the monthly statements, but counsel 
both sides assume their briefs that the ‘‘August statement’’ 
above referred was the statement delivered August and that 
this statement contained such provision. Plaintiffs did not examine 
this statement until the latter part August, which time they 
notified the bank that there was something wrong with the statement. 
After receiving the statement September, plaintiffs examined both 
statements and ascertained that there were fewer checks than there 
were debit items and notified the bank that checks had been forged. 
This notice was given about the middle September, near the time 
the arrest the employee September 17. does not affirma- 
tively appear, but respondent assumes that the forged checks were 
destroyed the employee guilty the forgeries. Upon discovering 
that the checks had been forged, plaintiffs employed bookkeeper and 
later certified public accountant for the purpose ascertaining the 
exact amount the shortage due the forgeries, and thereafter gave 
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the bank definite statement. None the forged checks were in- 
troduced evidence and the record does not disclose the dates upon 
which the checks were forged paid the bank. 

Respondent’s first contention that ‘‘the account became ac- 
count stated weeks before the bank was notified the forgeries.’’ 

Passing the question the insufficiency the evidence show 
the contents the monthly statements account, will assume that 
such statements showed all debit and credit items for the previous 
months debits the forged checks and that the balance 
shown was incorrect the amount represented the forged checks. 
support its contention, respondent attention the general 
rule that the duty the depositor examine his statements and 
vouchers and report any error within reasonable time failing 
which duty the account rendered becomes account stated 
between the bank and the depositor. are the opinion, however, 
that the account controversy had not become account stated 
under the facts the present case. The account controversy 
the account relating the August transactions, the statement which 
account was received some time September, and cannot said 
that plaintiffs failed report the forgeries the bank within rea- 
sonable time after receipt this statement. Respondent further 
calls attention the ‘‘ten-day provision’’ contained the statement 
delivered plaintiffs Augusit This statement covering the 
July transactions cannot made the basis account stated with 
respect the August transactions. Furthermore, such provision 
bank statement cannot relied upon unless appears that such 
provision has been the attention the depositor. Los 
Angeles Investment Company Home Savings Bank Los Angeles, 
180 Cal. 601, 614, 182 1193. 

Respondent next contends that ‘‘the plaintiff partners failed 
their duty inspection the canceled vouchers and statement fur- 
nished August 1928, and their negligence proximately caused 
the negotiation the checks forged August and sued 
upon herein, they reality approving and ratifying the acts their 
agent, the There are several answers this contention. 
Under the disclosed the evidence, believe that 
the questions whether plaintiffs were negligent not sooner ex- 
amining the statement August and reporting the forgeries was 
question fact determined the jury under proper 
tions and not question law. Even assuming that plaintiffs were 
negligent this regard, there was evidence from which ap- 
peared that such negligence proximately caused the successful negotia- 
tion the checks the month August. evidence 
found the show when the August checks were cashed, and, 
for aught that appears, all the August checks may have been cashed 
prior the receipt the statement August further answer 
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this contention that the defense negligence the part 
depositor available the bank only where appears the bank itself 
free from negligence. Glassell Development Company Citizens’ 
National Bank Los Angeles, 191 Cal. 375, 216 1012, 
1427; Union Tool Company Farmers’ Merchants’ National 
Bank Los Angeles, 192 Cal. 40, 218 424, 1417. 
The authorities this subject are very extensively discussed the 
foregoing cases. the case Glassell Development Company 
Citizens’ National Bank Los Angeles, supra, the court said, page 
380 191 Cal., 216 1012, 1014, the opinion: 


the weight authority, and perhaps reason, supports the 
view that when depositor’s passbook has been written and re- 
turned him with canceled checks which have been charged his 
account, his duty examine such checks within 
time, and they disclose forgeries alterations report them 
the bank, failing which cannot, his failure results detriment 
the bank, dispute the correctness payments thereafter made 

rule, however, assumes that the bank itself has not been 
guilty negligence making the payment, for when the exercise 
proper could have discovered the alteration forgery, 
must bear the loss notwithstanding that the depositor failed his 
duty examine the 


the Union Tool Company Farmers’ Merchants’ National 
Bank Los Angeles, supra, the court said, page 192 Cal., 
218 424, 427: ‘‘In Leather Manufacturers’ Bank Morgan, 117 
96, Ed. 811, Ct. 657 [see, also, Rose’s Notes], 
said that—‘Of course, the defendant’s officers, could 
proper care and skill have detected the forgeries, then cannot 
receive credit for the amount those checks, even the depositor 
omitted all examination his account.’ another (Morgan 
United States Mortgage Trust Co., 208 218, Ann. Cas. 1914D, 
462, 1915D, 741, 101 871) said: ‘It is, however, 
permitted bank escape liability fer repayment amounts paid 
out forged checks establishing that the depositor has been guilty 
negligence which contributed such payments and that has been 
free from any negligence.’ 

The defense negligence affirmative defense. When the 
depositor makes out prima facie case showing that the bank has 
made payment from his forged checks and has refused 
upon demand pay the sum represented the forged the 
burden not upon the depositor show that the bank was negligent 
the checks and that was free from negligence. The 
burden then upon the bank show way defense that the 
depositor was negligent and that the bank was free from negligence. 
that under circumstances both elements 
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such defense might appear matter law from the testimony 
the close plaintiff’s case, but that was not the situation here. 

Respondent further contends that ‘‘where one two innocent 
parties must suffer, the principal employing dishonest agent, should 
bear the loss rather than equally innocent third party, this in- 
stance, this contention respondent proceeds upon the 
theory that the bank was innocent party. Reliance placed upon 
Otis Elevator Co. First National Bank, 163 Cal. 31, 124 704, 
(N. 529. repeatedly pointed out that decision 
that, under the disclosed the evidence, the bank was 
innocent party entirely free from the the 
checks involved. not believe that the principle laid down 
that case should extended any case where not made ap- 
pear that the bank was free from negligence. 

From the defenses set forth the pleadings and the grounds 
stated upon the motion for nonsuit the trial appeared that 
defendant placed reliance upon alleged ratification the forgeries 
plaintiffs. This ratification claimed upon the evidence which 
showed that plaintiffs had re-employed the employee after was 
placed probation and had accepted partial restitution from him 
through the probation office. Our attention has not been directed 
any authority sustain the proposition that such re-employment and 
acceptance partial restitution would constitute ratification pre- 
claim the depositor against the bank for the unpaid 
and find reason for holding. 

plaintiffs had made prima facie case, and cannot said 
matter law that any defense had been established the close 
plaintiff’s case, the court erred granting the motion for nonsuit. 

The judgment reversed. 


CONSIDERATION FOR PROMISSORY NOTE— 
NEGOTIABILITY 


Cincinnati Brush Mop Mfg. Co. Weber, Court Appeals 
Ohio, 172 Rep. 568 


promise the payee promissory note certain work 
for the maker the note sufficient consideration support 
the note. 

The words ‘‘for unfinished work building,’’ appearing the 
face promissory note, not affect its negotiability. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 283, 731. 


THE BANKING LAW JOURNAL 


Action Weber against the Cincinnait Brush Mop Mfg. 
Co. and another. Judgment for plaintiff, and defendants bring error. 
Affirmed. 

Bruce Pollard and Clifford Frey, both Cincinnati, for 
plaintiffs error. 

Burch, Peters, Geismar Fosset, Cincinnati, for defendant 
error. 


ROSS, J.—This here error from the court common 
pleas Hamilton County, wherein, the conclusion defendant’s 
evidence, verdict was for the plaintiff, Weber, de- 
fendant error this court. 

Weber sued upon note, alleging due and unpaid, and 
that, before maturity, for valuable consideration, purchased the 
note, and that payment was refused upon presentment. copy 
the face the note follows: 


Cincinnati, O., August 3rd, 1928. 

days after date promise pay the order 
Rinehart the sum $1,000 and Dollars, payable Columbia 
Bank Savings Co. 

Received with interest per cent. per 

Brush Mop Mfg. Co., 
Ungerbuehler. 


The defense was that there was consideration for the note, and 
that the indorsee plaintiff had knowledge this infirmity. Fraud 
was not alleged defense, although the court gave the defendant 
ample opportunity amend and allege fraud. 

The evidence showed that the note was given the payee con- 
sideration the promise payee perform certain work for the 
maker, upon building which the maker was having altered, and that 
this work was not performed. The evidence showed friendly rela- 
tionship existing between the payee the note and the plaintiff 
indorsee. 

contended that the consideration for the note was the work 
performed the payee, and that, there being evidence indicat- 
ing that the work was not performed, there was consideration for 
the note, and that therefore infirmity existed its inception, 
which the plaintiff indorsee must have known from the 
shown the evidence. 

further urged that the words upon the note, ‘‘for Unfinished 
work were sufficient advise the indorsee the infirmity 
existing the the note. 

Section 8129, General Code, provides that every negotiable instru- 
ment deemed prima facie have been issued for valuable con- 
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sideration. Section 8130, General Code, provides that value any 
consideration sufficient support simple contract. There was 
evidence introduced the defendant meet the presumption 
value, any evidence indicating that value, within the meaning 
section 8130, General Code, did not exist, but, the contrary, the 
evidence showed promise perform the work the payee the 
note, which promise could be, and was, the supporting consideration 
for the note. 

There was some question raised the negotiability the in- 
strument, owing the presence the words, ‘‘for unfinished work 
appearing the face the note. Under Section 8108, 
General Code, provided that ‘‘an unqualified order promise 
within the meaning this chapter, though coupled 
with: statement the transaction which gives rise 
the instrument.’’ The instrument was therefore negotiable, and 
clothed with all the presumptions holder thereof. There 
being evidence introduced show any infirmity the inception 
the note, meet these presumptions, the verdict was properly 
instructed, and the judgment affirmed. 

Judgment affirmed. 


DEPOSIT WHERE BANK INSOLVENT 


Barger Stults, Appellate Court Indiana, 172 Rep. 549 


Money deposited bank thirty minutes before the bank 
closed its doors for good not entitled preference pay- 
ment over other depositors the absence allegation the 
fraud the part the bank’s officers. 


Claim filed Samuel Barger with Morris Stults, receiver 
the Wells County Bank. The verified claim, being treated in- 
tervening petition, was docketed the receiver. trial the 
cause, judgment was rendered favor the receiver, and claimant 
appeals. 

Trial court’s conclusion law approved. 

George Mock, Bluffton, for appellant. 

Abram Simmons and Virgil Simmons, both Bluffton, for 
appellees. 


REMY, J.—Appellant filed his claim with appellee receiver 
the Wells County Bank, setting that 2:30 o’clock February 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 333. 
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11, 1929, deposited with the bank the sum $383.99 for which 
amount the bank, the time, executed and delivered him 
tificate deposit; that o’clock the same day the bank 
closed, and was, the bank commissioner the state, denied per- 
mission thereafter open for business. Prayer that the amount 
the certificate allowed preferred claim. Treating the verified 
claim intervening petition, the receiver caused docketed, 
and answer thereto filed his denial. the trial the cause, the 
court, upon request, found the facts specially and stated its conclu- 
sions law thereon the effect that there was due appellant the 
full amount his claim, which sum should allowed general 
and not preferred claim. Judgment was rendered. 

The one question presented this appeal whether, under the 
facts found, the court erred holding that appellant’s claim was 
not entitled preference. 

The findings the court are, substance, that February 11, 
1929, the bank received from appellant the deposit and issued him 
the certificate, all set forth appellant his claim filed with 
receiver; that thirty minutes after the deposit was made the bank 
was closed for the day; that, February being legal holiday, the 
bank was not opened; and that the morning February 13, 1929, 
the state bank commissioner, asserting that the bank was insolvent, 
took possession the bank and its assets and continued charge 
thereof until March 1929, when possession was surrendered ap- 
pellee, who had been appointed receiver thereof. 

well established that general deposit money bank 
the relation debtor and and that the amount 
deposited becomes the property the bank. Wallace, 
Receiver, (1885) 103 Ind. 562, 911; Beard People’s Sav. 
Bank (1913) Ind. App. 185, 101 325. Appellee asserts 
that such being the law, necessarily follows that, under the facts 
found the court this the relation debtor and creditor 
between the bank and appellant was created when the deposit was 
made; that after the.deposit the money deposited was the property 
the bank, lieu which appellant had received the bank’s obliga- 
tion—the certificate deposit. Appellant concedes the law 
stated, but contends that, under the facts and alleged 
appellant and found the court, the officers the bank must 
necessarily have known the bank’s insolvency the time the 
deposit was received, and that they did have such knowledge, the 
acceptance the deposit was fraudulent, and fraudulent trust 
was thereby created favor appellant, and appellant would 
entitled have his claim allowed preferred claim. 

Unfortunately for appellant, the issue fraud was not presented 
the pleadings. There allegation the complaint charging 


THE BANKING LAW JOURNAL 


fraud against the Wells County Bank any its officers, and there 
allegation the complaint that appellant relied upon any rep- 
resentations that was injured because any fraudulent repre- 
sentation action the Wells County Bank. other words, the 
theory the complaint not one fraud. The court was not, 
therefore, called upon make finding that issue, and none was 
made. There was fact finding that the bank was insolvent 
the time the deposit was made and the issued. 

The case Barnard Black (Ind. App. 1930) 169 872, 
readily distinguishable. that case, the claimant her petition 
charged, and the evidence showed, fraud the part the bank 
official who received the deposit. 

Trial court did not err its conclusion law. 


LOSS COVERED CASHIER’S FIDELITY BOND 


Brandon Holman, United States Circuit Court Appeals, Fed. 
Rep. (2d) 586 


fidelity bond insuring bank against loss through ‘‘fraud, 
dishonesty, forgery, theft, embezzlement, wrongful abstraction 
willful misapplication the part of’’ its directly 
through the connivance others covers loss caused the cashier 
and his sons using the funds the bank for the benefit 
corporation the management which they were active. 


Action Phillip Holman, receiver the First National Bank 
New Cumberland, Va., substituted plaintiff for 
Graham, former receiver, against James Brandon and the Ameri- 
Surety Company New York. Judgment for plaintiff, and 
defendants appeal. Affirmed. 

William Simpson, Wheeling, Va., and Edmund 
Arthur, Pittsburgh, Pa., for appellants. 

Bambrick, New Cumberland, Va., and Staige Davis, 
the brief), for appellee. 


NORTHCOTT, J.—This action debt originally insti- 
tuted the court county the state West 
Virginia, Graham, receiver the First National Bank 
New Cumberland, Va., plaintiff, against James Brandon 
and American Surety Company New York, defendants. Upon 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 170. 
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the removal the case the District Court the United States for 
the Northern District West Virginia, and before the trial, Phillip 
Holman, receiver said bank, was substituted the place 
Graham, resigned. 

James Brandon had been for number years the 
First National Bank New Cumberland, Va., and, such 
gave bond with the American Surety Company New York 
surety, which bond was conditioned ‘‘to pay First National Bank 
New Cumberland, West Virginia such pecuniary loss, not exceed- 
ing Ten Thousand ($10,000.00) Dollars, the latter shall have sus- 
tained money other personal property (including that for which 
the Employer responsible), any act acts fraud, dishonesty, 
forgery, theft, embezzlement, wrongful abstraction willful misap- 
plication the part the Employe, directly through connivance 
with others, while any position any location the employ 
the Employer.’’ 

the the plaintiff’s evidence the trial, motion 
was made the defendants direct verdict their favor, which 
motion the court overruled, and the conclusion the taking 
all the evidence, motion the plaintiff, the court directed 
verdict for the plaintiff, and entered judgment for the full amount 
$10,000 the verdict, from which action the court this appeal 
was taken. 

There little dispute the facts the case, and the 
evidence shows that Brandon was man the neighborhood 
eighty years old, and had been for number years cashier the 
bank; that was active the discharge his duties and was 
the bank practically every day; that the bank was run said Bran- 
don, his two sons, and daughter; that the said Brandon and his 
two sons were active the management corporation known the 
New Cumberland Glass Company; that the bank sustained loss 
over $90,000 misuse its funds the Brandons for the profit 
the glass company; that there were number shortages 
the bank various occasions, shown the fact that the cash 
deposit slip, made the elder Brandon did not check 
with the general ledger the bank; that the elder Brandon paid out 
large sums money the order the glass company, when there 
was money the bank the said company; that 
number notes the bank, executed the elder Brandon and two 
sons, aggregating over $20,000, were exchanged for bonds the glass 
which bonds were worthless, and that the bank was wrecked 
the misuse its funds the Brandons effort help the 
said glass company. 

behalf the defendants that the conduct 
Brandon, cashier the bank, did not bring the loss sustained 
the bank within the meaning the language the condition 
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the bond, and that there was ‘‘fraud, dishonesty, forgery, theft, 
embezzlement, wrongful abstraction willful misapplication the 
part the said Brandon, directly through connivance with others.’’ 
cannot agree with this contention. well-settled rule 
law that, the bond fairly and reasonably susceptible two 
structions, one favorable the bank and the other favorable the 
surety company, the former, consistent with the object for which 
the bond was given, must adopted. National Bank Insurance 
Co., 673, Ed. 563; American Surety Co. Pauly, 170 
144, Ct. 552, Ed. 977; Travelers’ Ins. Co. Me- 
Conkey, 127 661, 666, Ct. 1360, Ed. 308; Citizens 
Trust Guaranty Co. Va. Globe Rutgers Fire Ins, Co. 
(C. A.) 229 326, Ann. Cas. 1917C, 416. 

The cashier undoubtedly such officer the bank 
chargeable with the knowledge the transactions that took place 
the bank, and the elder Brandon cannot possibly escape the re- 
sponsibility devolving upon him cashier. The bond was given 
protect the bank from the wrongful action the While 
true that the words fraud and dishonesty are used the condition 
the bond, yet, also included the wrongful abstraction willful 
misapplication funds directly through connivance with others. 
The words fraud dishonesty are given broad signification. 
Citizens Trust Guaranty Co. Va. Globe Rutgers Fire 
Insurance Co. (C. A.) 229 326, 330, Ann. Cas. 1917C, 416; 
Maryland Casualty Co. First National Bank (C. A.) 246 892; 
Minor Bank, Pet. (26 8.) 46, Ed. 47. 

The actions the cashier, proven, certainly amounted 
legal fraud. with others may committed passive 
permission, failure prevent, helping not hindering when 
one’s duty prevent, negligence voluntary oversight. 
Woldson Larson (C. A.) 164 552; Sherwood Titman, 
Pa. 77; State Gesell, 124 Mo. 536, 1101; Dennis Dennis, 
Conn. 186, 34, 449, Am. St. Rep. 95; Richard- 
son Richardson (Sup.) 114 916; Bank Bosseiux (D. C.) 
817; Marshall Farmers’ Merchants’ Savings Bank Alex- 
Sperings’ Appeal, Pa. 11, Am. Rep. 684. 

the Citizens Trust Guaranty Co. Va. Globe 
Rutgers Fire Insurance Co., supra, this court said: ‘‘The 
fraud and dishonesty extends beyond acts which would criminal. 
They are given broad signification, and taken most strongly 
against the surety company.’’ 

stated that: ‘‘It not necessary that bonded employee should act 
for purposes personal profit order that may guilty 
fraud dishonesty. breach trust abstraction funds, 
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together with deceit and concealment fraud dishonesty within 
the meaning fidelity bond, although the act performed for the 
profit another. And general rule, the meaning ‘fraud’ 
and ‘dishonesty’ extends beyond acts which are criminal, the words 
being given broad significance and being construed most strongly 
against the 

Bouv. Dict. (Rawle’s Third Rev.) defined 
follows: ‘‘An agreement consent, indirectly given, that some- 
thing unlawful shall done another.’’ 

The conclusively proven actions the defendant Brandon brought 
the loss, suffered the bank, amounting did over $90,000, 
clearly within the express condition the bond. 

was the duty the judge below, under the circumstances, 
direct verdict for the plaintiff. The rule laid down the Supreme 
Court the United States that verdict should directed when 
the evidence given the trial, with all inferences that the jury could 
justifiably draw from it, leads but one conclusion. Delk St. 
Ed. 597. This court has repeatedly held the same effect. 
Anderson Southern Ry. Co. (C. A.) (2d) 71; Lamborn 
Woodard (C. A.) (2d) 635; Flannagan Provident Life 
Accident Ins. Co. (C. A.) (2d) 136; Lyon Travelers’ 
Protective Ass’n America (C. A.) (2d) 596; Livingston 
Atlantic Coast Line Co. (C. A.) (2d) 563; Standard 
Oil Co. Cates (C. A.) (2d) 718. 

The court below properly directed verdict for the plaintiff, and 
the judgment accordingly affirmed. 


INVESTMENT COMPANY LIABLE WHERE 
AGENT FORGES INDORSEMENT 
CUSTOMER’S CHECK 


Dunnette Henry Doherty Co., Supreme Court Michigan, 
233 Rep. 428 


Where the payee check delivers the agent in- 
vestment company for the purpose having the proceeds invested 
and the agent forges the payee’s indorsement and appropriates the 
proceeds, the investment company will liable the payee even 
though the latter might have successfully sued the bank which 
the check was drawn. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 55. 
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this appeared that the plaintiff, Stella Dunnette, 
was looking after the affairs her sister, Ida Wilson, who the 
time was sojourning Florida. The plaintiff delivered 
agent the defendant company check for $5,000, payable 
the order Ida Wilson, for the purpose having the proceeds 
invested with the defendant company. The agent wrongfully in- 
dorsed the check and appropriated the proceeds. was held, 
stated above, that the defendant was liable for the amount. 


Action Stella Dunnette against Henry Doherty Com- 
pany and another. Judgment for plaintiff, and defendants bring 
error. Affirmed. 

Knappen, Uhl, Bryant Snow, Grand Rapids, for appellants. 

Dale Souter, Grand Rapids, for appellee. 


NORTH, J.—Plaintiff her own right and assignee her 
sister, whose funds she handled, brought this suit recover from 
defendants money her intrusted Walter Plumb, licensed 
salesman the defendant Doherty Company, invested 
the company certain securities. The funds were misappropriated 
Plumb. The Fidelity Deposit Company was the Doherty 
Company bond which was filed with the Michigan Securities Com- 
mission accordance with the so-called Blue Sky Law. Act 220, 
Pub. 1923. Defendants pleaded the general issue and gave 
notice special defenses. The hearing the court was 
without jury; and following finding made the judge, 


plaintiff had judgment for $7,663 and accrued interest. Defendant 


reviews writ error. The three transactions for which plaintiff 
recovered judgment were the following dates: May 1927, $5,000; 
March 12, 1928, $663; and March 22, 1928, $2,000. The defenses 
urged are such that the first item must considered separate from 
the other two. 

The $5,000 involved belonged plaintiff’s sister, Miss Ida 
Wilson, who the time was Florida. Plaintiff was looking after 
Miss Wilson’s local check for this item drawn the 
Grand Rapids Trust Company the Kent State Bank payable 
the order Ida Wilson was delivered plaintiff Walter 
Plumb invest with Doherty Company. Plumb, without authority, 
signed Miss Wilson’s name indorsee the check. his testimony 
admitted this was forgery. appropriated the money 
own use. The defense urged that neither Miss Wilson nor plaintiff 
lost the funds represented this check; but that the money paid 
the forged instrument was that the bank and the original obliga- 
tion still enforced Miss Wilson against the Grand Rapids 
Trust Company. Plaintiff’s position was that notwithstanding Plumb 
had authority indorse Miss Wilson’s name the check, since 
was delivered Plumb representative Doherty Company 
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invested the latter, Miss Wilson least had the right 
hold the company for the funds misappropriated its agent regard- 
less her possibly having the right elect proceed against the 
trust company had she seen fit so. this phase the case 
the trial judge said: 


This check was the hands Henry Doherty Com- 
pany when was delivered Plumb. was authorized said 
defendant receive such check. did receive it, and obtained 
$5,000 it. When Plumb received this money, was money belong- 
ing plaintiff the hands the defendant, Henry Doherty 
Company. defendants’ claim true, that plaintiff might recover 
the amount that check from the Kent State Bank, that does not 
alter the liability Doherty Company, and judgment, 
plaintiff has right bring this suit recover that amount from 
defendant Henry Doherty Company, notwithstanding the fact, 
fact, that she might recover from the Kent State 


think the trial judge was correct his holding. There 
abundance authority that the drawee check prima facie 
liable for funds paid consequence forgery the payee’s 
name indorser. Brown People’s Nat. Bank, 170 Mich. 416, 
136 506, (N. S.) 657. But here the money repre- 
sented the check actually went into the hands Doherty Com- 
pany’s agent. Therefore the company not position assert 
that because the check was not indorsed never obtained title the 
funds represented it. This check was delivered Plumb 
enable him invest the proceeds through Doherty Company. The 
situation different than would have been had plaintiff placed 
the the hands Plumb for investment his principal. 
Nor the defendants defeat recovery Miss Wilson’s assignee, the 
plaintiff, the theory that Miss Wilson might have proceeded 
against the Grand Rapids Trust Company the ground that had 
not discharged its obligation her. Miss Wilson may have had 
right election whom she would look for reimbursement, but 
the right was hers exercise, and not that defendants. Good 
Roads Machinery Co. Broadway Bank (Mo. App.) 267 40. 

the two other items here involved, the defense urged that 
plaintiff had been paid ‘‘to the extent security released’’ her. 
This phase the case requires the statement additional facts. 
Plumb was plaintiff’s son-in-law. forged her name assign- 
ment mortgage belonging her and used means secur- 
ing $2,500 from the Grand Rapids Savings Bank. When Plumb’s de- 
faleations became known, there was some contemplation him and 
his friends plan for restitution which might possibly save him 
from prosecution. Plaintiff Plumb’s $2,500 indebted- 
ness the Grand Rapids Savings Bank; and there was turned over 
her Mr. and Mrs. Plumb personal property from which plaintiff 
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realized $1,400, and also the equity two pieces real property 
which Mr. and Mrs. Plumb were purchasing land contracts. 
Nothing was realized plaintiff from one these equities. The 
other was the homestead Mr. and Mrs. Plumb, who were named 
joint vendees the contract. Plaintiff secured loan $4,500 
this With this money she paid the balance the contract 
price and also $1,100 herself, this constituting the balance 
Plumb’s indebtedness the bank which plaintiff had assumed. She 
thereupon deeded the homestead Mrs. Plumb subject the $4,500 
There conflict and uncertainty the testimony; but 
plaintiff claims that this transaction had only with the $2,500 
item and way concerned the Doherty Company transactions; 
and that deeding Mrs. Plumb the transaction was out 
arranged and agreed the time the property was turned over 
her Mr. and Mrs. Plumb. the other hand, behalf defend- 
ants claimed that their position really that sureties, that 
plaintiff seeks recover sums for which they are responsible only 
reason Plumb’s and that plaintiff was bound pro- 
tect them from liability the full extent the property her 
possession turned over her for that purpose, which they claim 
have been the fact. this connection defendants urge that the 
transaction which Mr. and Mrs. Plumb turned their property over 
pound felony; and therefore plaintiff was under obligation 
return any portion but should have applied minimizing de- 
liability. think defendants’ position this regard 
not well taken. If, defendants claim, plaintiff became possessed 
the property Mr. and Mrs. Plumb illegal transaction, that 
would not justify defendants claiming the benefit and thus enable 
them profit compounding felony instead permitting plaintiff 
so. any event, the record presents conflict testimony 
the purpose for which and the conditions under which the 
Plumbs transferred their property plaintiff. this phase the 
ease the circuit judge his opinion said: ‘‘Defendants are mistaken 
their find justification for disturbing his determina- 
tion which this review binding upon special verdict. 
Stobbelaar Berg, 247 Mich. 121, 225 533, and cited. 
Defendants also urge that plaintiff was not party the bond 
sued upon, gave consideration therefor, and was manner 
privy thereto, and therefore could not maintain suit her own name 
against the surety. This bond required statute. Act 220, 
Pub. Acts 1923. While runs the ‘‘People the State 
‘‘for the use and benefit and protection pur- 
chasers and all persons purpose this bond 
protect purchasers securities against frauds perpetrated viola- 


t 
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tion law. Timmerman Bultman, 243 Mich. 344, 220 754, 
and Timmerman Doherty Co., 246 Mich. 19, 224 626. Its 
condition that the principal ‘‘shall all respects and every 
manner comply with the laws the State with reference the 
offering for sale and delivery Plaintiff was pur- 
chaser, and both her own right and assignee entitled prosecute 
this action against the bond the real party interest. Volume 
12353, Comp. Laws, 1915. 

The judgment the lower court affirmed, with costs the 
appellee. 


BANK NOT LIABLE DEPOSITOR FOR 
INVESTMENT LOSSES 


Downing Lane County State Savings Bank, Supreme Court 
Oregon, 290 Pac. Rep. 236 


Where the president, other executive officer bank, in- 
vests depositor’s money with the latter’s consent, the bank can- 
not held liable for losses which may sustained. 


Suit Pauline Downing against the Lane County State Savings 
Bank, corporation, and others. Decree for defendants, and plaintiff 
appeals. Affirmed. 

This suit plaintiff against the Lane County State Savings 
Bank for accounting. Plaintiff deposited with the defendant bank 
the sum $9,000. She was never Florence, Lane County, Or., 
where said bank located, and she never knew Henry Bergman, 
president and executive manager said bank. brother, 
Downing, represented her the dealings between her and Henry 
Bergman and all the transactions referred herein. The amount 
money deposited plaintiff said bank was withdrawn and in- 
vested loaned for plaintiff said Bergman. 

Plaintiff contends that depositing said money and authorizing 
the said Bergman invest the same for her, she was dealing with the 
bank and with said Bergman the executive officer said bank, and 
not with said Bergman his individual personal De- 
fendants contend that plaintiff, acting through her brother, 
Downing, authorized said Bergman loan, invest, collect, and rein- 
vest money belonging plaintiff his own discretion. Plaintiff de- 
mands decree that defendants required state the account between 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 866. 
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plaintiff and said bank and for judgment for the amount found due 
and owing plaintiff from said bank. Plaintiff claims preference 
special depositor. Decree was entered for defendants the effect 
that plaintiff’s complaint dismissed and for costs and disbursements. 
From this and judgment, plaintiff appeals. 

Skipworth, Marshfield (Goss, Murphy Skipworth, 
Marshfield, the brief), for appellant. 

Charles Hardy, Eugene, for respondents. 


COSHOW, J.—This controversy governed the facts. The 
law applicable simple and settled. Did plaintiff authorize said 
Bergman invest, loan, collect, and reinvest her funds her agent? 
The question may propounded another way: Was plaintiff repre- 
sented her brother, Downing, authorizing the bank 
handle her funds without further consulting her? 

Downing and said Henry Bergman were business associates 
and personal friends. Bergman was frequently the home said 
Downing North Bend. Some the money belonging plaintiff, 
Pauline Downing, was loaned business institutions owned the 
said Downing and said Bergman. The charge not made that 
Bergman was without authority check plaintiff’s account with 
said bank for the purpose investing her money securities. The 
evidence that tends bind the bank for the conduct said Bergman 
the testimony said Downing, Stella Downing, and Jane 
Chilson; the latter two being plaintiffs two other cases similar 
import against said bank. 290 237, 238. The only other evidence 
the use the bank’s stationery and the employment Bergman 
his correspondence, the personal pronoun ‘‘we’* instead ‘‘I.’’ 

was not within the scope Bergman’s authority, executive 
officer the banking corporation, invest and loan money for the 
bank’s depositors with their consent make the bank liable for 
the acts its executive officer. The bank’s executive officer repre- 
sents the bank transacting its business. The scope his duties 
does not include that acting broker for others. investing 
and reinvesting the funds plaintiff, Bergman was acting for her 
and not for the bank. There pretense that Bergman charged 
any commission, fee, remuneration favor the bank for his 
services. That was not within the scope his authority execu- 
tive officer act for the depositors the bank broker well, 
established the following authorities: Assignment Bank 
Oregon, Or. 84, 88, 89, 87; Shute Hinman, Or. 578, 
Or. 296, 299, 146 516; Verrell First Nat. Bank, Or. 550, 
555, 157 813; Doerstler First Nat. Bank, Or. 92, 100, 161 
386; Haines First Nat. Bank, Or. 42, 48, 172 505; Port- 
land Bldg. Co. State Bank Portland, 110 Or. 61, 66, 67, 222 
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740; Miller Viola State Bank, 121 Kan. 193, 246 517, 
373. 

Plaintiff relies the cases Verrell and Carlon and others 
against the First National Bank Roseburg. all these cases 
the bank was held liable because its president, without authority, drew 
money from the accounts said persons and borrowed himself. 
The bank was not held liable because was acting the capacity 
broker for the plaintiffs those cases, but because he, presi- 
dent, withdrew their funds without authority. Assignment 
Bank Oregon, supra; Shute Hinman, supra; Byron First 
Nat. Bank, supra; Carlon First Nat. Bank, Or. 539, 157 809; 
Verrell First Nat. Bank, supra; Doerstler First Nat. Bank, 
supra; Haines First Nat. Bank, supra; Portland Bldg. Co. Bank 
Portland, supra. 

Plaintiff claims that her deposit was special deposit; that 
was the duty the bank keep intact and hold the evidences 
the investments special investment for plaintiff. The evidence 
shows, however, that the money was put ordinary checking 
The money was withdrawn simple check and invested 

unnecessary detail the evidence. The learned trial judge 
found that plaintiff deposited her fund ordinary checking ac- 
count, authorized Bergman invest the fund for plaintiff, and that 
the bank was not liable for the nature the investments made. His 
was made the legal principle that making those 
investments, Bergman, though the executive officer the bank, was 
not transacting the bank’s business representing the bank, but was 
acting for plaintiff and represented her making those investments. 
evidence. 

For that reason the decree affirmed. 


FAILURE COLLECTING BANK BEFORE 
RECEIVING PROCEEDS 


First State Bank Milburn Lisles, Supreme Court Oklahoma, 
289 Pac. Rep. 1105 


Where check deposited bank and the 
bank fails before receiving the proceeds the depositor entitled 
the entire amount. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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this case the plaintiff deposited check for $1,087.32 
the defendant bank. asked for the cash thereon but the 
refused the ground that the check was for too large 
amount and was drawn out-of-town bank. The cashier 
suggested that leave the check for collection, which did. 
The check was forwarded. The bank failed few days later and 
the proceeds the check were received the liquidating agent. 
was held that the bank was merely agent for the depositor 
the check and did not become entitled owner and that, 
therefore, the plaintiff was entitled the proceeds full. 


Action Lisles against the First State Bank Milburn 
and others. Judgment for plaintiff, and defendants appeal. Affirmed. 

Erman Price, Oklahoma City, Ramsey, Coalgate, 
and Cope, Reno, for plaintiffs error. 

Shearer, Tishomingo, for defendant error. 


DIFFENDAFFER, J.—This action was commenced defend- 
ant error, hereinafter referred plaintiff, against plaintiffs 
error, hereinafter referred defendants, enjoin the disburse- 
ment the general and compel the bank commissioner 
and liquidating agent pay over plaintiff the proceeds check 
for $1,087.32, alleged plaintiff have been placed him the 
First State Bank Milburn for collection November 14, 1925, 
which proceeds plaintiff alleged came into the hands the liquidat- 
ing agent November 27, 1925, some six eight days after the 
bank Milburn insolvent and its assets were taken over 
the bank commissioner. 

The issue was whether the check was placed with the bank 
Milburn for only ordinary deposit. 

The check question was drawn state bank located Green- 
ville, Tex., one Sam Mays, district court clerk Hunt county, 
Tex., payable plaintiff. 

Plaintiff alleged, and introduced evidence tending prove, that 
placed the check with the state bank Milburn for collection 
only, November 14, 1925; that the check was forwarded through 
the Commerce Trust Company Kansas City, Mo., and the Federal 
Reserve Bank Dallas, Tex., the bank Greenville, where was 
received November 19, 1925, and the proceeds returned the 
failed bank through the same channels; that the proceeds were 
the liquidating agent the failed bank November 27, 
1925. The bank Milburn closed its doors November 20. 
The official order the bank commissioner declaring the bank insol- 
vent was dated November 21. 

Defendants contend that the check was placed with the state bank 
Milburn ordinary deposit; that regular certificate de- 
posit was issued and accepted plaintiff, and plaintiff’s account 
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the bank was with the amount thereof; and that when said 
bank became insolvent the relation debtor and creditor existed 
between the plaintiff and said bank, with relation said transaction. 
support their contention, they introduced the deposit slip, daily 
balance sheet plaintiff’s account, and copy the remittance sheet 
showing remittance said check through the Commerce Trust Com- 
pany, Kansas City, Mo. 

The was tried the court, without jury, resulting 
finding and judgment for plaintiff, from which judgment defendants 
appeal. The action one for injunctive relief, and the rules appli- 
the trial action equity apply. 

The assignments error are, substance, that the judgment 
and order are not sustained the evidence, and are contrary law. 

stated before, the issue was whether the check was deposited 
for collection only ordinary deposit. 

Plaintiff testified positively that when delivered the check 
the bank asked for the cash thereon, and that the bank refused 
cash the check the ground that was too large check 
eashed foreign bank, and that something might happen the 
Greenville bank, and that the cashier asked him leave the check 
for collection; that plaintiff was expecting use the money and 
wanted use the 16th. There was notation the check 
deposit slip showing that the check was received for but 
the testimony plaintiff, corroborated his son, was not disputed. 
The only evidence the part defendants any way tending 
refute such testimony was the mere fact that ordinary deposit 
slip was given plaintiff and his account the bank was credited 
with the amount the check. 

The evidence also undisputed that the proceeds the check 
were received the liquidating agent November 27, least six 
days after the bank was closed. 

think the clear weight the evidence with plaintiff, and 
that the finding and judgment are accordance therewith. 

Defendants cite and rely Cherry, Receiver Territory 
Okla., Okl. 213, 190, and cases similar character. These 
are not controlling for the reason that there the claim prefer- 
ence was that the deposits were the bank was insolvent. 
There was claim deposit for collection only. 

This case, think, governed Kan. Flour Mills Co. New 
State Bank Woodward al., 124 Okl. 185, 256 and Thomas 
Mothersead, 128 Okl. 157, 261 363. 

the latter case, was held: ‘‘Where bank accepts from its 
depositor check for collection and remittance, though the depositor 
given therefor, the relation principal and agent arises 
between the depositor and the collecting bank and others acting for 
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such bank, and this relation continues the completion the transac- 

The evidence plaintiff such bring the case squarely 
within the rules announced two last cases, supra, and the judg- 
ment should affirmed. 


MAILING CHECK DIRECT DRAWEE BANK 


State rel. Percy Cox, Supreme Court Missouri, 
Rep. (2d) 


Where the payee check deposits and his bank sends 
direct the drawee and the latter stamps paid and charges 
the drawer’s but fails before remitting, the check 
paid and the payee cannot recover the original debt. 


Certiorari proceeding the State the relation Perey 
against Argus Cox and others, Judges the Springfield Court 
Appeals, have quashed, the ground conflict decision, the 
opinion and judgment the respondents certain cause. 

Opinion and judgment quashed. 

Sharp Baynes, New Madrid, for relator. 

Stiles and Sam Corbett, both Caruthersville, for re- 
spondent. 


RAGLAND, J.—Certiorari. Relator seeks have quashed, the 
ground conflict decision, the opinion and judgment the Spring- 
field Court Appeals cause entitled Rock Island Plough 
Company, appellant Perry, respondent, (2d) 956, 
lately pending said court appeal. The facts stated the 
opinion are follows: 


for debt for goods sold and delivered. Defense pay- 
ment; judgment for defendant, and plaintiff appealed. 

facts are admitted, and the only question here whether 
upon these facts the debt was paid. The account was admitted 
defendant correct, and his plea payment rested upon the 
following facts learned from the abstract record and statements 
briefs counsel not shown the record. The defendant sent 
plaintiff check mail May 28, 1927, for $213.28, the amount 
the bill after allowing certain discounts for prompt payment. Plaintiff 
received this check its place business Rock Island the state 
Illinois May 31, 1927. The plaintiff the same day deposited 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1026. 
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the State Bank Rock Island, Rock Island, which bank 
account depositor and received credit therefor. The 
was drawn the Bank Cannalou, Cannalou, Mo. The Bank 
Rock Island promptly mailed this check direct the Bank 
Cannalou which was drawn for payment and remittance. Coun- 
sel agree their printed statement that the Bank Cannalou re- 
the check through the mail June 1927, and the same 
day marked the check paid and charged the account defendant, 
the drawer the check, though this fact does not appear the 
abstract The Bank Cannalou did not remit the bank 
Rock Island, The Bank Cannalou closed its doors June 
1927, without having made any remittance upon this check. After 
this bank failed, the Bank Rock Island notified plaintiff that the 
check had not been paid and required plaintiff repay the 
amount the check. Plaintiff then sued defendant for the debt 
which the check was given pay.’’ 


said facts the Court Appeals ruled: 


certain that the mere delivery the check plaintiff 
defendant did not pay the debt. The defendant continued owe the 
plaintiff until the check should collected plaintiff, and 
plaintiff used due diligence collect the check and failed, the debt 
was not paid. 

check was presented and not paid anybody. The mere 
fact marking the check paid and charging against the 
account the party presenting the check any way cannot pay- 
ment fact. If, when the bank failed, the finance commissioner had 
attempted the bank’s books, would have found the 
bank long the amount this check because the books 
would show that the bank had paid this check with cash when had 
not been paid any way all. 

the Bank Cannalou did nothing pay this check, 
had authority mark the check paid charge the amount 
defendant its books. must therefore reach the same con- 
clusion this case should reach the bank 
had merely laid the check aside without marking paid and had 
made entry its books all. Laying this unauthorized entry 
aside; the case rests upon the mere fact the delivery the check 
plaintiff and its presentment the bank for payment and the 
failure the bank pay it. those facts, the defense 
payment was not sustained the 


The opinion assumes that the time the check 
for payment the drawer had deposit with the bank sufficient funds 
pay it, and that the bank itself that time had the means with 
which pay it. least insufficiency funds the part 
one credit the part the other nowhere referred to. 

true, the opinion holds, that the debt was not paid until 
the check was paid. But the check was paid. When the Bank 
Cannalou received the check for collection and remittance, and ac- 
cepted for that purpose, became the agent the holder. 
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when stamped the check paid and charged the account Percy, 
the drawer, with the amount thereof, appropriated from its own 
funds the amount required pay the it. The 
money collected the Bank Cannalou thereafter held agent 
the owner the check; such agent was its duty make re- 
mittance. But regardless whether ever made remittance, the 
check was paid. This conclusion necessarily follows from the hold- 
ings Bank Millspaugh, 313 Mo. 412, 281 733, 
754, and Federal Reserve Bank Millspaugh, 314 Mo. 282 
706. The ruling the Court Appeals, essential respects 
with these two decisions. Its opinion and judgment are 
therefore quashed. 
All 


LOSS CAUSED DELAY PRESENTING 
CHECK 


Jaysee Holding Corporation Block, New York Supreme Court, Ap- 
pellate Term, 245 Supp. 351 


Where check delivered the payee the same place 
where the drawee bank located, should presented for pay- 
ment during business hours the next business day; the holder 
neglects present within that time and the drawee fails, the 
drawer will discharged the extent any loss sustained 
result the delay. 

this case the plaintiff, who was the payee the check 
question, held for four days before depositing for collection. 
The drawee bank failed the meantime. was held that the 
drawer was discharged from liability. 


Action the Jaysee Holding Corporation against Isidor Block. 
Judgment for plaintiff, and defendant appeals. Reversed, and new 
trial ordered. 

Nathan Spivack, New York City, for appellant. 

Harry Lyons, New York City, for respondent. 


PER CURIAM.—Ordinarily, where check delivered the 
same place where the bank located, must, the absence special 
presented during the business hours the next 
regular business day after received, and the holder thereof 
fails present within that time and the drawee becomes insolvent 


that the drawer loses the entire amount which had deposit 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1073. 
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meet the check, the latter will discharged. Murphy Levy, 
Mise. Rep. 147, 682. has been held that deposit the 
payee his own bank for collection the day following the receipt 
the instrument and presentation the collecting bank the day 
thereafter sufficiently prompt demand. Zaloom Ganim, 
Mise. Rep. 36, 129 85, affirmed 148 App. Div. 892, 142 
1151. 

the instant case, however, four days elapsed after receipt the 
plaintiff’s agent before its deposit the collecting bank. 
the absence proof, therefore, special excuse 
the failure make more prompt presentation, the drawer would 
discharged, and was accordingly error award judgment plain- 
tiff. The fact that the check was payable Ginsberg and not the 
plaintiff does not, the present record, appear sufficient ex- 
euse for the delay involved, especially since plaintiff’s agent appar- 
ently had authority endorse Ginsberg’s name. 

addition, was error for the trial court exclude proof 
conversations with plaintiff’s agents show why the check ques- 
tion was made payable Ginsberg. 

Judgment reversed, and new trial ordered, with $30 costs ap- 
pellant abide the event. 


ACCEPTANCES OBTAINED FRAUD 


Traders’ Security Co. Pennington, Court Appeals Kentucky, 
Rep. (2d) 713 


One who purchases trade acceptances with knowledge the 
fact that they were obtained from the acceptor fraud cannot 
enforce them against the acceptor. 


Suit the Traders’ Company against Pennington, 
with counter-claim defendant. Judgment for defendant, and 
plaintiff appeals. 

Affirmed. 

Luker, London, for appellant. 

Finley Hamilton and Ray Lewis, both London, for appellee. 


STANLEY, C.—The appellant, Traders’ Security Company, sued 
the appellee, Pennington, recover four trade acceptances 
$59.60 each, bearing from date, July 29, 1925, which had 


For similar decisions see Law Journal Digest (Third 
Edition) 482. 


THE BANKING LAW JOURNAL 


been executed the Arch Manufacturing Company, St. Louis, 
and alleged have been assigned before maturity for valuable 
consideration the plaintiff, who was the holder thereof due course. 
The suit similar Traders’ Securities Co. Oslin Son, 227 Ky. 
828, (2d) 149, and Traders’ Securities Co. Oney, 228 Ky. 
182, (2d) 752. The defendant, country merchant 
Laurel county, denied every allegation the petition, and his 
answer elaborately set the circumstances and conditions surround- 
ing the execution the instrument sued on, which, true, sustains 
his plea therein made that they were obtained from him gross 
fraud the part agent the payee. further pleaded 
the Arch Manufacturing Company was truth and fact but 
name under which Blackstad, Incorporated, which also operated under 
the name National Novelty Import Company, was doing business; 
that the plaintiff, Traders’ Security Company, with capital only 
$10,000, was the successor the Metropolitan Discount Company, 
and organized the time Blackstad began operating the Arch 
Manufacturing Company for the purpose buying paper obtained 
it; that the plaintiff had notice and knowledge the fraudulent 
methods doing business Blackstad, Incorporated, under its two 
assumed names; that before acquiring the instruments sued had 
had other suits similar nature nearby counties which the 
same defense had been offered; and, fact the plaintiff had ac- 
quired the paper sued on, had done well knowing the time 
that had been obtained fraud, misrepresentation, and deceit. 
further charged that the plaintiff, working with the Arch Manu- 
facturing Company, had acquired the negotiable instruments taken 
through fraud and collusion for the sole and only purpose de- 
feating any defense contention fraud that might made 
against them, and had acquired the acceptances executed the 
defendant. charged that the plaintiff knew the exercise 
reasonable diligence could have known that the instruments had been 
obtained from him through fraud, and, notwithstanding this knowledge 
the facts, had bought the signed him, and that 
the first the series had been paid his banker, counterclaim for 
the amount which was made. 

The plaintiff filed demurrer and motion strike the two para- 
graphs the answer containing the affirmative defenses, which were 
overruled. Some time thereafter the case came trial. The de- 
fendant’s evidence the extraordinarily fraudulent manner which 
the instruments had been obtained from him was not any way 
The appellant contends that the evidence was not 
sufficient justify the verdict that was not the holder the 
instruments due course. the contrary, the appellee contends 
that the admissions the plaintiff’s manager, made his deposition 
taken interrogatories, constituted scintilla proof sufficient 
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sustain the verdict that the instruments had not been acquired good 
faith innocence fraud which they were secured. 

The affirmative allegations the answer above outlined were not 
denied reply controverted record. therefore stood and 
now stands admitted that the plaintiff obtained the instruments sued 
with full notice and knowledge the undenied gross fraud 
means which they had been obtained, and had acquired the notes 
through collusion and fraudulent scheme between the Arch Manu- 
facturing Company and itself. such acquired 
better title than the original payee, which shown 
had title the fraud. Sections 3720b—58, 
Kentucky Statutes; Gibbs Metealf, 201 Ky. 504, 256 1109. 

appeal granted, and the judgment affirmed. 
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THE 1930 CANNON PRIZE EXAMINATION 


EDITOR’S NOTE. The following are the questions which made 
the 1930 Cannon Prize Examination, conducted each year the 
Chase National Bank, New York City. 

Some years ago, Mr. Henry Cannon, former president the 
Chase National Bank and now its senior director point service, 
donated fund the bank, the income used cash prizes for 
the winners annual examination covering questions relating 
banking. Several prizes are given each year and all members the 
organization are eligible compete with the exception officers, 
heads departments, and winners the first prize previous years. 

Those taking the examination were required answer any ten 
the twenty questions giyen. 


(a) Name the statesman former Secretary the Treasury) 
whom are largely indebted for the National Bank 
(b) Name the statesman former United States Senator from 
Rhode Island) whom are largely indebted for the Federal 
Reserve 


State the practical difference between negotiable and non- 
negotiable instrument. (Do not define negotiable instrument, 
but state the results that flow from its quality negotiability.) 


What the present worth promissory note for $9,951.40, 
dated Thursday, October 1930, due Friday, January 1931, 
drawn with interest per cent., discounted today per 
cent. 


(a) What guinea worth? Name some the things the value 
which measured guineas rather than Pounds Sterling. 
(b) Pound Sterling worth what the equivalent 


(a) Define Unit banking. 
(b) Define Branch banking. 
Define Group banking. 
(d) What you understand Chain banking? 


(a) Under what conditions, any, may National Bank 
lish foreign branches? 
(b) What ‘‘Edge Give the name one 
such corporation. 


The maximum rate interest New York per cent. per 
annum. makes his promissory note for $1,000 payable six 
months, and discounts for him per receiving 
$970. Three months later, needing money, sells A.’s note 


10. 


11. 


13. 


14. 


16. 
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for $900, and when the note matures claims that not 
entitled receive $1,000 for the note for which only paid 
$900, would thus receiving interest the rate more 
than per cent. per annum the $900 that paid for the 
note and that this would usurious. right wrong? 
Why? 


What the reason back the law that National Bank may 
not loan its own stock? 


Under what conditions, any, may National Bank receive 
shares its own stock collateral loan? 


Can Federal Reserve Bank lend member bank its invest- 
ment securities, and, so, what securities? 


Outline briefly the duties officer’s secretary, and state some 
the ways which secretary can helpful officer 
his daily work. 


Where Bank’s books are kept cash basis, when, ever, 
the course each year the balance the Bank’s 
Profit and Loss Account exactly equal its Undivided Profits? 


Describe accurately and detail the method proving the in- 
coming exchanges from the Clearing House the so-called 
system.’’ 


Rewrite the following sentences correctly: 

(a) British and Yankee skipper were sailing side side. 

(b) The bank has several Notary Publics among its employes, 
which are very useful. 

Peter Jones, John Silver and Thomas Brandt, either one 
them, has authority sign checks. 

(d) was you, wouldn’t let husband talk that way. 

(e) The man whom thought was friend deceived me. 

(f) was only one among many was not observed. 

(g) acquired knowledge and keen interest chess. 

(h) There were some people whom could not tell whether they 
were English American. 

(i) new order ideas and principles have been instituted. 


(j) The well the mate and the pilot, were 
frightened. 


What are the principal provisions the usual form 
lateral promissory note? 


(a) What the ‘‘Central Zone’’ and what the ‘‘Outlying 
Zone’’ defined the rules the New York Clearing House 
Association 


(b) What are the provisions for the return ‘‘not items 
branches member bank located the Outlying Zone? 


18. 
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(a) Why second mortgage, generally speaking, poor in- 
vestment for the average person, and why such mortgage 
usually poor collateral for loan? 

(b) any benefit Bank have the promissory note 
partnership endorsed the individual partners? Why? 


(a) What Trust? 
(b) What Administrator with the Will Annexed? 


Article Section the Constitution the New York Clear- 

ing House Association follows: 
shall not send through the exchanges any items 
eligible for clearing having thereon any qualified restrictive 
endorsement such ‘‘for ‘‘for account of’’ 
any Bank Banker other similar endorse- 
ments unless all endorsements thereon are guaranteed the 
member the Association sending such items through the 

What the reason back this Section, or, other words, why 

does the Clearing House require qualified restrictive endorse- 

ments guaranteed the collecting bank? 


20. the nature the bank’s acceptance liabilities. 


OTIS EVERETT, Chairman, 
CLINTON SCHWER, 
GWYNNE PROSSER, 


Examination Committee. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 

This the ninth series articles which began the May, 1930, issue 


44. What Property Commissions Are Allowed. 

45. Commissions Co-executors and 

46. Compensation Temporary Special Administrators. 
47. Denial Compensation. 


44. What Property Commissions Are Allowed. question 
the classes property which commissions will paid 
one importance. will found that there are instances, which 
would seem that the representative should allowed commissions, 
but which compensation granted. generally necessary 
consult the statutes the state, which the question arises, 
ascertain the classes property comprising the estate, which the 
executor administrator entitled commissions. 

some jurisdictions, commissions are based the property in- 
ventoried, deducting and uncollected assets. general 
rule, the personal representative entitled commissions for pay- 
ing over legacies and distributive shares, well debts, but 
weight authority, receives commissions specific legacy, 
that is, gift piece property described the will. 
even though the gift consists stocks, bonds other securities. 
Nor he, general proposition, entitled commissions prop- 
erty delivered kind the next kin, part their distributive 
share where there will. But here again the statutes some 
states intervene and allow compensation such cases. 

The personal representative not generally entitled commis- 
sions real estate, the proceeds thereof, except where the realty 
sold under direction contained the will virtue 
order the court. 

New York case, the personal property the decedent was 
appraised $586,621.92 and the real estate $487,973.83. The 
will directed the executors, Leslie Saunders and the Farmers 
Loan and Trust Company New York, sell all the real estate 
and convert into money securities. was held that the execu- 
tors were entitled commissions the realty well the 
personal estate. Saunders’ Estate, Supp. 438. 

another New York appeared that will bequeathed 
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legacies certain legatees and gave one-half the residuary estate 
niece the testator. The executor was given authority sell 
the testator’s real property. The legatees agreed among themselves 
that all the real estate should the niece part her share. 
was held that the executor was entitled commissions the real 

personal representative who receives and accounts for the pro- 
realty sold under the direction the will, decree 
court, entitled commissions thereon, even though payment 
effected otherwise than money, for instance where the land 
purchased the estate, and the debt and the purchase 
price are set off against each other. Pease, 149 Cal. 167, 
149; Kiddle Hammond, Eq. 223. 

Commissions will allowed only upon the equity mortgaged 
real estate left the decedent. If, for the mortgaged 
property worth, free liens and encumbrances, $100,000 and 
subject mortgage the sum $70,000, commissions will 
allowed the value the estate’s equity the property, $30,000, 
only. Horner’s Estate, 215 Supp. 

has been held that executors were entitled commissions 
the value certain real estate after paying off with funds the 
estate $400,000 mortgage originally the property, since the 
transaction constituted ‘‘merely change the form the invest- 
ment portion the estate from cash real property.’’ 
Estate, 233 Supp. 326. 

executor administrator not, general rule, allowed 
the rents real estate collected him. Commis- 
sions rents, however, have been allowed cases where the duty 
making the collection imposed the terms the will. 

connection with the matter rents, Section 285 the Surro- 
gate’s Court Act New York, which fixes the rate commissions 
executors, trustees, and other representatives, provides that 
trustee executor is, the terms the instrument, required 
the rents and manage real property, shall allowed and 
may retain five per centum the rents collected therefrom, addi- 
tion the commissions herein provided.’’ has been held that this 
additional allowance intended include any charge made 
agent employed the executor collect the rents. Matter Bing- 
hampton Trust Co., App. Div. 26, Supp. 1068. 
329. 

construing this statute the court said: 


language this amendment raises three questions: (1) 
the per cent. commission meant include the compensation actually 
paid agent for the collection rents? (2) additional 
compensation paid the executor when collects the rents. 
personally and agent employed? (3) Where agent em- 
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ployed additional compensation which the executor trustee 
entitled exclusive the charges the agent? think was the 
legislative purpose that this additional allowance was intended 
include any charge made the agent employed the executor 
collect the rents. was merely incorporated the statute the 
previous custom allowing, the executor’s accounting, the agent’s 
commissions expense administration. Where such charges 
are necessary and reasonable they are allowed. Matter Bingham- 
ton Trust Co., App. Div. 26, Supp. 1068. 

other words, the rent collector was employed, the 
form reimbursement; was not employed, and the collection 
rents made the executor, additional compensation for 
the extra work. Where the broker was employed, the Legislature did 
not intend allow the executor arbitrary per cent. upon 
the gross rentals addition the regular commissions the execu- 
tor and the broker’s charges. the statute was construed otherwise, 
excessive and burdensome charges would placed upon 
ciaries estate composed largely real estate. Many properties 
yield small net income, and the double charge, approximately per 
cent. upon gross rents, would leave nothing for the beneficiaries.’’ 


Where widow elects reject the provisions made for her 
her deceased husband’s will and take her dower interest instead, 
the executor will not entitled commissions thereon. 
Douchian’s Estate, 217 Supp. 318. The right dower, 
may mentioned, has been abolished New York all real 
property acquired the husband during after September 
1930. 

Where stocks which the decedent held margin are sold the 
executor entitled only commissions the proceeds the sale 
which come his hands after the debt the broker paid: 
not entitled commissions the entire amount for which the stock 
was sold. 

the case Matter Trust Co., 210 83, 
Rep. 884, the decedent’s personal estate consisted principaily 
5,200 shares copper stocks which were being 
brokers margin account. The executor, trust company, sold the 
stocks. holding that the executor was entitled commissions 
the proceeds coming its hands only, the court said: 


assume this ordinary case, where broker carry- 
ing stocks margin for his customer; these stocks have not been 
delivered him (the broker) his customer, but have been bought 
with his own (the broker’s) money and have never been the posses- 
sion the latter (the Under limitations the 
broker may hypothecate such stocks and sell them for the payment 
the indebtedness due thereon, and payment his customer 
not restricted the specific certificates which his 
order, but may deliver others like kind. Not only has the cus- 
tomer not had possession delivered the stocks the broker, 
but cannot secure possession thereof from the broker until has 
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paid the indebtedness due thereon. Under such principles applicable 
this case think the conclusion that the respondent (the executor) 
ever had possession much the testator’s stocks were sold 
the brokers for the purpose paying their claim and discharging 
their lien, that ‘received and paid out’ the proceeds thereof, 
would result unwarranted subordination facts theory and 


would wholly unjustifiable.’’ 


administrator was held entitled commissions shares 
corporate stock which purchased from the estate with the per- 
mission and approval the court, where efforts the administrator 
find another purchaser were unsuccessful. Custer’s Estate, 
Pa. Super. Ct. 70. 

Where the executor administrator continues carry the 
business the decedent not entitled commissions the 
gross sales realized the necessary disbursements made him. 
Gilligan Daly, J., Atl. Rep. 994; Kottwitz Jehn, Tex., 
Rep. (2d) 209; has been held, however, that such cases 
the executor administrator entitled reasonable compensation 
for his work conducting the business. Evans Carroll, Ga., 
144 Rep. 912, administrators, who continued the decedent’s 
business for year after his death, which business consisted the 
production peaches, cotton and corn large 
were held entitled regular commissions and $1,500 extra 
pensation. New York was held that executor who 
continued the testator’s business pursuant powers contained the 
will was not entitled compensation for doing the absence 
agreement all persons interested the estate. Gorra’s Will, 
236 Supp. 709, 135 Mise. 93. 

Commissions are not generally allowed assets which not 
come into the hands the personal representative. resident 
New Jersey, his will, bequeathed his interest partnership 
business New York his partner, upon that the part- 
ner pay the sum $5,000 the testator’s widow. was held that 
the executor was not entitled commissions the estimated value 
the testator’s interest the partnership business. the opinion 
was said: ‘‘Manifestly the executor not entitled commis- 
sions the appraised value the testator’s interest the New 
York partnership, because never came his hands, nor was 
any way responsible for it. was bequeathed the 
partner, whose hands then was, and where remained, subject 
the payment $5,000 the widow—a payment the legatee could 
make directly without the intervention the 
did not into’ his hands either actually 
and was ‘actual pains, trouble and risk,’ with relation 
thereto, contemplated the statute fixing the compensation 
Flaacke’s Estate, J., Atl. Rep. 1020. 
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was held Missouri case, Peters, 107 Rep. 406, 
that executor was not entitled commission the amount 
certain notes secured mortgage, where the mortgages were 
foreclosed and the mortgaged lands bid and distributed among 
the heirs. Said the court: ‘‘There was eash collected paid 
these notes; only amounts collected and paid out that 
executor entitled commissions under the statute.’’ 

number cases where assets belonging the estate come 
the hands the executor administrator, has been held that 
was not entitled any compensation even though had been put 
trouble preparing for his administration. 

has been held that commissions are not allowable money col- 
administrator state other than the one which 
was appointed and paid residing therein, administra- 
tion having been granted that jurisdiction. Jones Jones, C., 
Rep. 587. the other hand was held Simpson 
Goggin, Tex., Rep. (2d) 610, that commissions are allowable 
cash collected another state. this case the court said: ‘‘There 
statute decision Texas that denies commissions the rep- 
resentative estate collected another state. The law 
this state broad enough all sums money 


Commissions Co-executors and Co-administrators.—The 
compensation, which and are entitled, 
has been referred earlier article (October, 1930, issue). The 
general rule that, where there are two more adminis- 
trators they are entitled the compensation single representative 
equal shares. However, one does all the work and the other 
does nothing generally held that the latter entitled com- 
missions. But has been held that, both are equally willing 
whatever required the administration the estate, the com- 
pensation should divided between them equally, though one has 
actually done all the work. Couchman Bush, Ky., Rep. 
1039. are decisions this point. 
Hawkins, Fla. 750. 

Where known advance that one the executors will 
the work, where trust company and individual are named 
act jointly, the division commissions should agreed upon between 
them before the work settling the estate commenced. 

The state New York has statute which applies joint 
executors administrators. This 285 the Surrogate’s Court 
Act, which provides: ‘‘If the gross value the principal the 
estate fund accounted for amounts one hundred thousand dollars 
more, each executor, administrator, guardian testamentary trustee 
entitled the full compensation principal and income allowed 
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herein sole executor, administrator, guardian testamentary 
trustee, unless there are more than three, which case the compensa- 
tion which three would entitled must apportioned among 
them according the services rendered them, 

one decided under this statute, Freeman, 174 
Supp. 416, appeared, accounting filed three executors, 
that while the principal and income the estate amounted more 
than $100,000, the principal was slightly less than that sum. was 
held that the executors would have divide single commission 
among them. has also been held that, determining whether the 
gross value the principal amounts $100,000 more the value 
specific legacies must excluded. Story’s Estate, 202 
Supp. 184. this case was held that, where the gross value the 
personal estate decedent was appraised $139,731.32, and the 
value the property specifically bequeathed was $100,642.73, leaving 
balance $39,088.59, each executor was not entitled full com- 
missions. The executors were entitled but one commission ap- 
portioned among them. 

Under this statute the number executors administrators 
whom commissions will allowed measured the number 
office the time when the commissions are awarded and not the 
number who may have acted some time and for one reason an- 
other have ceased act. Matter Supp. 1071. 
this three executors were named the will. Only two quali- 
fied and one these died after serving for nine months and before 
the settlement the surviving executor’s accounts. The estate ex- 
ceeded $100,000 value. was held that the surviving executor was 
entitled one full commission only. 


46. Compensation Temporary Special Administrators. 
temporary special administrator appointed take charge 
estate where for some reason, such contest over the appointment 
the executor named the will, there will delay inaugurat- 
ing the proper administration the estate. The compensation 
which temporary special administrators are entitled seems 
placed largely the discretion the court. 

Under section 285 the New York Surrogate’s Court Act, the 
same person named temporary administrator and subsequently 
qualifies executor appointed take permanent charge the 
estate the court, entitled but one commission. 
persons are appointed each entitled compensation. Pear- 
son’s Estate, 239 Supp. 653, 341. 


47. Denial Compensation. executor administrator may 
conduct the affairs the estate such manner justify the court 
refusing allow him any compensation all. executor will 
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deprived his commissions where appears that has been 
guilty misconduct and fraudulent diversion trust funds, 
Flood’s Estate, 230 Supp. 774; has been guilty ‘‘willful 
default gross negligence resulting loss the MeCollum 
MeCollum, Ala., 119 So. Rep. 232. 

the last cited the court said: 


report shows that records whatever were kept the ex- 
ecutor and trustee and that the accounts were commingled and the 
funds some instances improperly checked out and considerable 
loss the estate and that failure keep any record memorandum 
has made proper accounting most difficult.’’ 


Commissions were denied executrix New York 
Walsh’s Executrix, 214 Supp. 167, where appeared that 
she retained part the rents collected her for the estate, made 
false entries their amount book, wrongly stated their amount 
herself through intermediary and then resold profit. 

Where the executor will fails establish and have ad- 
mitted probate will not entitled any commissions. 
Staiger’s Will, 229 Supp. 523. 

executor will not deprived merely because 
has loss the estate through poor judgment disposing 
was held that, where executor, authorized sell real estate the 
will, acted with good faith selling the property, should not 
surcharged, denied commissions, even though his judgment was poor 
the sale the particular time. 


(To continued 


